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QUESTIONNAIRE

I. Objective of the study

1. Summary

The introduction of genetically modified organisms (GMOs) in EU agricul-
ture may have economic implications that result from incomplete segregation
of GM and traditional crop production. In particular, the presence of GMOs
could not be ruled out in non-GM agricultural products. Due to requirements
for labelling of GMOs and other purity criteria of non-GM products as well as
market demand for non-GMO products, such presence — and even reasonable
fear thereof already — may have negative economic implications for the opera-
tors concerned. The present study is aimed to analyse aspects concerning the
liability of GMO presence in traditional agricultural products.

2. Background

The cultivation of genetically modified (GM) crops in the EU may lead to
cases, in which traditional agricultural products contain detectable traces of
GMOs. On the one hand, such admixture may result from inadequate applica-
tion of segregation measures by farmers. On the other hand, as agriculture is
an open process that does not allow the complete isolation of individual fields,
a certain degree of admixture between neighbouring crops is unavoidable in
practice.

The presence of GMOs in traditional products may lead to their devaluation,
which would entail an economic damage to the producer of the traditional
products. For instance, due to the presence of the GMO the traditional product
may require to be labelled as GM.

GMOs and products containing or produced from GMOs have to be labelled
according to Community legislation, in particular Directive 2001/18/EC,
Regulation (EC) No. 1829/2003, and Regulation (EC) No. 1830/2003. For the
case of adventitious or technically unavoidable presence of GMOs in non-GM
products, Regulation 1829/2003 provides for a threshold of 0.9% below which
such presence in food or feed does not require labelling. For seeds, Directive
2001/18/EC provides for the possibility of adopting thresholds, below which
the adventitious or technically unavoidable presence of GM seeds does not
require the labelling of conventional seed lots. Such thresholds have not yet
been adopted.

The presence of GMOs in a product above the labelling threshold also triggers
the need for traceability of GM products according to Regulation 1830/2003,
which may cause additional costs for the operators concerned.
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In the EU, crops may only be commercially cultivated after having been
authorised for the purpose of cultivation under Community legislation (i.e. Di-
rective 2001/18 or Regulation 1829/2003). The labelling thresholds only ap-
ply for the presence of authorised GMOs. Products containing detectable
traces of unauthorised events can not be legally marketed in the EU.

According to part B of Directive 2001/18, an individual Member State may
grant authorisation for a non-commercial release of a GMO, for instance for
the purpose of experimental field testing. As a result of such experimental cul-
tivation, GMOs not authorised under part C of Directive 2001/18 or under
Regulation 1829/2003 may be present in traditional crops. This presence
could cause economic damage as food and feed could not be marketed if it
contains detectable traces of such GMOs.

The admixture of GMOs may also have specific implications for organic
products. Regulation (EEC) No. 2092/91 on organic production of agricul-
tural products specifies that GMOs may not be used in organic production,
with the exception of certain veterinary products. Therefore, products that re-
quire labelling as GM could not be used in organic farming. This implies that
GMO presence in organic input materials (such as seed or feed) could have
implications beyond the necessity of labelling alone.

Further economic implications may result for farmers producing non-GM
crops, if specific requirements concerning GMO presence, which go beyond
the provisions in Community legislation, are laid down in contracts with the
retailers or other operators further down the food or feed production chain.
Such conditions may also apply for products produced under quality schemes.

In addition to the economic implications resulting from the actual presence of
a GMO in a traditional product, costs may also occur due to sampling and
testing of products, either on a basis of routine controls or in cases, where
relevant GMO admixture may be suspected. In many cases, the presence of
GMOs and their quantity could not be assessed without the use of laboratory
analyses, which may cause significant costs.

Furthermore, economic implications for traditional producers that may relate
to the presence of GM crop production in a region, and which could enlarge
the risk of GMO admixture, could not be ruled out. For instance, food or feed
producers may preferentially purchase crops from certain regions, where no
GM crop production may take place.

If the cultivation of GM crops will become more widespread, the issue of li-
ability in relation to GMO admixture could gain further importance in the EU.
Compared to other cases of economic damage resulting from neighbouring ac-
tivity, GMO admixture may pose specific difficulties because the admixture
may initially remain undetected and become known at later stages of the food

Questionnaire Contract 30-CE-0063869/00-28
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or feed production chain. Furthermore, the causal link between the damage
and the operator responsible for it may not always be apparent as there may be
different sources of admixture (e.g., seed impurities, outcrossing with
neighbouring crops, volunteers from previous GM crop cultivation).

Liability in the case of economic damage that may result from the presence of
GMOs in other crops is a case of civil law. Generally, civil law is in the re-
sponsibility of the Member States. In Recommendation 2003/556/EC on
guidelines for the development of national strategies and best practices to en-
sure the coexistence of genetically modified crops with conventional and or-
ganic farming, the Commission states that:

,»The type of instruments [to achieve co-existence] adopted may have an
impact on the application of national liability rules in the event of eco-
nomic damage resulting from admixture. Member States are advised to
examine their civil liability laws to find out whether the existing national
laws offer sufficient and equal possibilities in this regard. Farmers, seed
suppliers and other operators should be fully informed about the liability
criteria that apply in their country in the case of damage caused by admix-
ture.

In this context, Member States may want to explore the feasibility and
usefulness of adapting existing insurance schemes, or setting up new
schemes.”

Member States may develop national or regional approaches to ensure the co-
existence of GM crops with conventional or organic agriculture. According to
Article 26a of Directive 2001/18:

»Member States may take appropriate measures to avoid the unintended
presence of GMOs in other products.”

In the context of national or regional co-existence legislation Member States
may also adopt specific provisions for liability in cases of GMO admixture,
and develop compensation schemes, such as insurance systems or compensa-
tion funds.

Liability has to be seen in the context of measures to segregate GM crop pro-
duction from traditional non-GM production in order to achieve co-existence
between these different forms of agriculture. The approach taken by the
Member States to allocate the responsibility for developing and implementing
these segregation measures among the operators concerned has significant
implications on liability.

Liability for GMOs: Annex I (Country Reports) Questionnaire
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I1. Questions
|. Special Liability or Compensation Regimes
1. Introduction

Is there any special liability or other compensation regime already in force
or at least under discussion in your country which specifically addresses or
otherwise applies to liability for GMOs (though not necessarily exclusively),
and does it also cover the risks described in the introduction to this question-
naire, i.e. economic damage resulting from actual or feared GMO presence in
non-GM crops? If so, please explain this system in as much detail as possible
(or — in case of more than one applicable system — all these systems and to
which extent these overlap), focusing in particular on the following aspects, to
the extent these are addressed by your country’s legislation:

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish causa-
tion?

(b) How is the burden of proof distributed? Is there a reversed burden of
proof, in the sense that the damage is presumed to be the consequence of the
presence of a certain GM crop? How are the different sources of adventitious
presence of GMOs (e.g. seed impurities, out-crossing with neighbouring
crops, volunteers, transport, storage) being taken into account, if at all?

(c) How are problems of multiple causes handled by the regime? Does it in-
clude special rules on alternative, potential or uncertain causation? Is liability
channelled to a particular person, and if so, how? Is joint and several or other
collective liability foreseen, and under which conditions? Are there any spe-
cific rules for recour se between those liable?

3. Typeof regime
Is the liability regime (if it is one) fault-based, strict or absolute?

(a) If fault-based, which are the parameters for determining fault, and how is
the burden of proof being distributed?

(b) If strict, is there still a set of defences available to the actor (for instance

‘acts of God’, wrongful acts or omissions of third parties, contributory negli-
gence etc.)?

Questionnaire Contract 30-CE-0063869/00-28
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(c) If it is no liability regime as such, but any other variety of compensation
mechanism (including, but not limited to, administrative law measures, pri-
vate and/or state funding), please describe its nature and functioning.

(d) Do different criteria apply with regard to, on the one hand, crop produc-
tion and, on the other, seed production?

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country? In particular, can
claims based on general tort law still be brought either simultaneously or sub-
sequently?

4. Damage and remedies

(a) How is damage defined and measured under the system(s) you de-
scribed? In what way is pure economic loss handled differently to other types
of losses, if at all?

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free (e.g. because of GMO cultivation in his vicinity) also rec-
ognized as compensable, or is proof of actual admixture required?

(c) Where does the scheme draw the line between compensable and non-
compensable losses? Are, for example, the losses of farmers in a region cov-
ered where the crops of only one of them have been contaminated, but where
consumers fear that the entire region is affected?

(d) Which are the criteria for deter mining the amount of compensation? For
instance: Is the value of the whole product covered or only the depreciation?
How is depreciation calculated, based on standards laid down in legislation or,
for instance, in private contractual agreements? Are indirect costs, such as in-
creased overhead costs due to the need to find a new market for products, or
to regain a certain producer status, taken into account?

(e) Is there a financial limit to liability?

(f) Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
farmers required to take out first-party insurance which would cover such
losses?

(g) Which proceduresapply to obtain redress?

(h) Do these systems also include possibilities to obtain injunctive relief, ei-
ther before or after admixture has happened?

Liability for GMOs: Annex I (Country Reports) Questionnaire
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5. Compensation funds

If you have not addressed this earlier, are there any compensation funds al-
ready set up or planned in your country, whether public or private or a combi-
nation of both, that would provide for at least some compensation of losses of
the kind covered by this study? If so, please describe them in detail, thereby
focusing in particular on the following aspects:

(a) How are these funds financed (e.g. in the form of a levy on sown or har-
vested GM crops, or a levy on the sale of GM seeds, or a levy on fees to or-
ganic certification bodies)? Which operator groups are the main contributors
to the fund (e.g. GM crop growers, traditional farmers, seed importers or de-
velopers, biotech industry)?

(b) Is there any contribution granted by the national or regional authorities?
(c) Is the contribution to the fund mandatory or voluntary?

(d) Is a balance established between the money paid into the fund and ex-
penses of the fund? If so, at which time intervals are levies adapted to the ac-
tual expenses?

(e) How are the funds operated? Which body is in charge of managing the
fund and of deciding about justified claims? Which procedures apply to obtain
compensation of loss?

(f) Are there any provisions for recour se against those responsible for the ac-
tual cause of the loss?

6. Comparison to other specific liability or compensation regimes

To what extent is the specific liability or compensation regime that you have
described comparable to other such schemes in your country, e.g. to product
or environmental liability? Does it fit into a more broader system, or is it
rather to be regarded as exceptional?

I1. General Liability or other Compensation Schemes
1. Introduction

If there is no specific liability or other compensation regime applicable in
your country (thereby disregarding for the time being possible future systems
that you may already have described above), or if such specific regimes do not
(entirely) exclude the applicability of other (in particular more general) re-
gimes, please describe how the general liability rules (would) apply to cases
of economic damage resulting from GMO presence in traditional crops.

Questionnaire Contract 30-CE-0063869/00-28
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Please focus in particular on the following aspects, which correspond to the
catalogue already listed for the special regimes:

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

(b) How is the burden of proof distributed? Is there a possibility for a rever-
sal of the burden of proof, in the sense that the damage under certain condi-
tions may be presumed to be the consequence of the presence of a certain GM
crop, e.g. if it is established that the GMO farmer failed to apply proper seg-
regation measures?

(c) How are problems of multiple causes handled by the general regime?
Does it include special rules on alternative, potential or uncertain causation?
Is liability channelled to a particular person, and if so, how? Is joint and sev-
eral or other collective liability foreseen, and under which conditions?

3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for determin-
ing fault and how is the burden of proof being distributed? Does it make any
difference if there are clearly established statutory rules defining the required
conduct for GMO agriculture?

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable, please
describe its requirements for establishing liability. Is there still a set of de-
fences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

(c) Does your jurisdiction provide for special rules applicable to cases of nui-
sance or similar neighbourhood problems? Would these rules apply to cases
of the kind covered by this study?

4. Damage and remedies

(a) How is damage defined and measured? In what way is pure economic
loss handled differently to other types of losses, if at all?

(b) Is the loss of a farmer whose customers only fear that his products are no

longer GMO free (e.g. because of GMO cultivation in his vicinity) also rec-
ognized as compensable, or is proof of actual admixture required?

Liability for GMOs: Annex I (Country Reports) Questionnaire
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(c) Where does your legal system draw the line between compensable and
non-compensable losses? Are, for example, the losses of farmers in a region
covered where the crops of only one of them have been contaminated, but
where consumers fear that the entire region is affected?

(d) Which are the criteria for determining the amount of compensation in
general, and how would this apply to the kind of cases covered by this study?
For instance: Would the value of the whole product be covered or only the
depreciation? How is depreciation calculated, based on standards laid down in
legislation or, for instance, in private contractual agreements?

(e) Is there a financial limit to liability, or is there any rule to mitigate dam-
ages once liability is established?

(f) Are operators under any general or specific duty to obtain liability insur-
ance or to provide for other advance cover for potential liability?

(g) Which procedures apply to obtain redress in such cases?

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

[11. Sampling and testing costs

1. Are there any specific rules in your jurisdiction which cover costs associ-
ated with sampling and testing of GM O presence in other products, either
in the case of justified suspicion of GMO presence or in the case of general
monitoring?

2. If there are no specific provisions, are there industry-based rules? Or do
general rules apply (and if so, who would have to bear these costs)?

3. Are such costs recoverable only if the tests prove actual GMO presence, or
even without such outcome?

V. Cross-border issues

1. Are there any special jurisdictional or conflict of laws rules in force or
planned in your jurisdiction which apply to harm of the kind described in the
introduction to this questionnaire, or are there any other specific provisions

aimed at resolving cross-border cases?

2. If there are no such specific rules, how would the general rules of jurisdic-
tion and choice of law apply to cases of such kind in your country?

Questionnaire Contract 30-CE-0063869/00-28
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The country reports in the following were submitted by 31 August 2006 and
are therefore current as of that date. Subsequent changes and amendments in
the laws of the jurisdictions covered were taken into account to the extent
possible.






1. AUSTRIA

Monika Hinteregger/Elke Joeinig
I. Special Liability or Compensation Regimes
1. Introduction

The 2004 amendment of the Gene Technology Act (Gentechnikgesetz — GTG,
Federal Law Gazette I, No. 126/2004) introduced specific rules governing li-
ability problems caused by the coexistence of GMO-free farms and farms us-
ing GMOs. The provisions (§ 79k to § 79m), according to the rules of the
General Civil Code (ABGB) on neighbourhood liability (§§ 364, 364a
ABGB), provide for injunctive relief and a damage claim.

§ 79k para. 1 GTG entitles the owner of an agriculturally used land, or the
holder of a property right, to an injunction against immissions from
neighbouring land, provided that the neighbour cultivates products in the
sense of § 54 para. 1 GTG and is obliged to registration according to § 101c
para. 2 GTG. Products in the sense of § 54 para. 1 GTG are products that con-
sist of GMOs or contain GMOs.

The injunction covers contamination by GMOs from agriculturally used land
(e.g. airborne pollen from genetically modified plants) either caused directly
by sowing or planting or by indirect effects during the growth phase, the har-
vest or even later. The term ,,neighbour” is interpreted extensively and, ac-
cording to the common understanding of § 364 para. 2 ABGB, it is not neces-
sary that the interfering and affected estates be contiguous.

The interference is only actionable if it meets two further requirements. It
must exceed a certain tolerance threshold and it must cause a substantial im-
pairment of the use of the affected farmland. The required tolerance threshold
is defined as ,,the level customary under local conditions”. As GM-production
has no substantial tradition in Austria, by now, all interference must be con-
sidered as unusual. With regard to the second requirement, the substantial im-
pairment of the use of the land, it is, according to § 79 para. 1 GTG, sufficient
that the owner, due to the interference, can not place the produce on the mar-
ket, either not at all, or in the way he intended to. Thus, an organic farmer is
entitled to an injunction if his products, due to the interference, no longer
meet the applicable threshold values for organic farming. The same applies to
non-organic farmers who do not wish to use GMOs.
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According to § 79k para. 2 GTG, the neighbour who causes an interference in
the sense of para. 1 is also liable for the harm caused by the interference to the
other landowner or holder of a property right. In order to give rise to a damage
claim the interference must again exceed the level customary under local con-
ditions and must cause a substantial impairment of the use of the farmland.
The damage claim is regardless of fault. It covers damage to persons and
property, including loss of profits. If the damage to property constitutes a sig-
nificant impairment to the environment, the damage claim also covers the
costs of measures of reinstatement as provided by § 79 b GTG.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

Causality is a necessary prerequisite for liability. In principle, the burden of
establishing the causal link between the damage and the tortious act is with
the plaintiff. In general the causal link is established if the plaintiff can show,
to the satisfaction of the court (a very high level of probability close to cer-
tainty), that the defendant caused the injury. The following evidence is admis-
sible in civil proceedings: documents, witnesses, experts, visual inspection by
the court and interrogation of the parties. The costs of providing evidence
constitute legal costs that, in general, must be borne by the losing party.

(b) How is the burden of proof distributed?

In general, the burden of proof for all requirements of the damage claim lies
with the injured person. For damage caused by GMOs, however, § 79k para. 4
GTG provides for a presumption of causation. If the owner of the affected
land can plausibly show that, under the particular circumstances of the case, a
certain act or omission of the neighbour was prone to cause the interference in
the sense of para. 1, it is presumed that the interference was caused by the act
or omission. The presumption is rebutted if the neighbour can show that it is
probable that the interference was not caused by his act or omission. In this
case the burden of proof lies with the injured landowner.

(c) How are problems of multiple causes handled by the regime?

If several neighbours have caused an interference in the sense of § 79k para. 1
GTG, each neighbour is only liable for his proportion of the damage caused to
the landowner. If the proportions cannot be determined, all neighbours are
jointly and severally liable. The GTG does not provide for a specific rule for
recourse between the liable persons. Therefore the rule of the general tort law,
§ 896 ABGB, has to be applied. According to this rule, the tortfeasor who
compensated the damage has a right of recourse against the other tortfeasors.

Annex | Contract 30-CE-0063869/00-28
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In cases of alternative, cumulative and overtaking (intervening) causation the
provisions of the general tort law have to be applied. In the case of alternative
or cumulative causation all actors are jointly and severally liable. In the case
of overtaking (intervening causation), courts are usually of the opinion that
the person who caused the damage first is wholly liable. An exception is only
made in personal injury cases where the action of the tortfeasor caused the
outbreak of a disease that the victim would have developed later, due to
his/her personal disposition. The defendant would thus only be liable for the
loss until the point in time in which the victim would have contracted the dis-
ease anyway. Several authors (see Koziol, Osterreichisches Haftpflichtrecht I’
(1997) 3/58 ff.), however, suggest considering the liability of the first tortfea-
sor with due regard to the action of the second one in all cases of intervening
causation. The result may be a total or partial exculpation of the first injurer,
or, under certain conditions, joint and several liability.

3. Typeof regime

(a) If it is a fault-based liability regime, which are the parameters for
determining fault, and how is the burden of proof being distributed?

(b) If it is a strict liability regime, is there still a set of defences available to
the actor?

§§ 79k — 79m GTG do not explicitly provide for any defences available to the
tortfeasor.

(c) If it is no liability regime as such, but any other variety of compensation
mechanism, please describe its nature and functioning.

(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

No, the criteria do not differ.

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country?

According to § 79k para. 5 GTG, the provisions of the General Civil Code and
of other rules governing the prohibition of interference and compensation of
damage remain unaffected. Plaintiffs can therefore, simultaneously or subse-
quently, bring claims based on general tort law. Plaintiffs who do not use their
land agriculturally are, however, not entitled to rely on § 79k GTG, but have
to invoke the law of the neighbourhood of the General Civil Code (§§ 364,
364a ABGB).

Liability for GMOs: Annex I (Country Reports) Annex |



13

14

15

16

17

22 Monika Hinteregger/Elke Joeinig

Several Bundeslédnder enacted their own Genetic Engineering Precautionary
Measures Acts. Some of them also contain liability provisions (see e.g. § 8
para. 1 of the Genetic Engineering Precautionary Measures Act of Salzburg,
which provides for a damage claim in case of the illegal release of GMOs).

4. Damage and remedies

(a) How is damage defined and measured under the system(s) you described?
In what way is pure economic loss handled differently to other types of losses,
ifat all?

Liability under § 79k para. 2 GTG covers damage to person and property,
including lost profit. The injured landowner may, for instance, claim the loss
of profits which he suffers because he has to destroy the crop or because he
obtains a lower price for the crop. If the damage to property presents a signifi-
cant impairment to the environment, the injured person, according to § 79b
GTG, is entitled to remediation costs, even if these costs exceed the market
value of the impaired good. The plaintiff may also ask for advance payment,
but has to refund the amount exceeding the market value of the impaired
good, if he does not restore the damaged good to its original condition within
a reasonable amount of time. (Impairment of the environment that cannot be
qualified as damage to the plaintiff’s property does not entitle the latter to
damages.)

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

An action according to section 79k GTG (injunction and damage claim) re-
quires actual interference in the sense of § 79 k para. 1 GTG.

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

As mentioned above, the damage claim according to § 79k para. 2 GTG re-
quires an actual interference by products consisting of, or containing, geneti-
cally modified organisms, that exceeds the level customary under local condi-
tions and causes a substantial impairment of the enjoyment of the land.

(d) Which are the criteria for determining the amount of compensation?

If the plaintiff can no longer place his product on the market, the compensa-
tion amount covers the value of the whole product. The depreciation is com-
pensated, in cases where the plaintiff can place the product on the market al-
beit not in the intended way, e.g. if an organic farmer, due to the contamina-
tion, can no longer meet the applicable organic farming standards.
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There is yet no case law concerning the application of § 79k GTG. Thus it is
difficult to tell what sort of damage is covered by this liability regime. Ac-
cording to the explanatory documents to § 79k GTG, the plaintiff is entitled to
full reparation including compensation of lost profits. Damage assessment is
made according to the subjective situation of the plaintiff which means that
sales decline, sales difficulties and the above-mentioned indirect costs should
be covered.

(e) Is there a financial limit to liability?
No, there is no financial limit.

() Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
farmers required to take out first-party insurance which would cover such
losses?

§§ 79k-m GTG do not provide for any obligation to provide for financial
security. Such obligation is only provided in § 79 GTG for operators in the
sense of § 79a GTG.

(g) Which procedures apply to obtain redress?

Before filing an action, the plaintiff has to bring the matter before a concilia-
tion body for an amicable settlement, or to submit an application according to
§ 433 para. 1 Code of Civil Procedure (,,Practorian” Settlement), or, if the
neighbour agrees, to submit the dispute to a mediator (§ 79m para. 1 GTG).
Filing an action is only admissible, if an amicable settlement cannot be
reached within three months from the beginning of the conciliation process, or
the arrival of the application at court or the beginning of the mediation
scheme. Only conciliation bodies established by the Chambers of Agriculture,
the Associations of Lawyers or Notaries and other public corporations can
constitute conciliation bodies in the sense of § 79m para. 1 GTG. Mediators
must fulfil the requirements of the Act on Mediation (Federal Law Gazette I,
No. 29/2003). In the absence of a contractual agreement the costs of the con-
ciliation scheme have to be borne by the neighbour who triggered the amica-
ble settlement. If no amicable settlement is reached and an action is filed,
these costs constitute legal costs. When filing the action the plaintiff has to in-
clude a certificate of the conciliation body, the court or the mediator confirm-
ing that no amicable settlement was reached.

Damage claims up to € 10.000 must be brought before the District Court

(Bezirksgericht). All the other claims must be brought before the Regional
Court (Landesgericht).
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(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

Yes. For further details see supra no. 2 et seq. In case of concrete danger, the
injunction can also be brought preventively. Even in this case the obligation to
undergo the settlement procedure according to § 79m GTG must be taken into
account. It could also be admissible to apply for a temporary injunction.

5. Compensation funds
No, there are no compensation funds already set up or planned in Austria.

In this context it must be mentioned that damage caused by GMOs is usually
not covered by third party insurance (See Article 7 p. 7 of the model insurance
conditions for third party liability insurance 2005 of the Austrian Insurance
Association).

6. Comparison to other specific liability or compensation regimes

Sections 79k — 79m GTG draw upon several liability regimes. They were
designed after the law of the neighbourhood in the General Civil Code
(§§ 364, 364a ABGB), which provide for an injunction against immissions
and a damage claim, if the harmful activity is covered by a licence. The defi-
nition of compensable damage is based on § 79a GTG and § 11 Nuclear Li-
ability Act (AtomHG).

Pursuant to § 364 para. 2 ABGB, the owner of land is entitled to restrain his
neighbour from affecting his property with wastewater, smoke, gas, heat,
smells, noises, vibrations and similar interferences, in so far as these effects
exceed the level customary under local conditions (the tolerance threshold).
The interference must lead to a substantial impairment of the enjoyment of
land, which itself is defined by what is customary under local conditions, con-
sidering the actual level of pollution in the immediate vicinity of the affected
land. Finally, the interference must be attributable to human behaviour. Natu-
ral occurrences and interferences of a purely aesthetic nature are not action-
able. The plaintiff must have an interest in the property to have legal standing.
According to the Supreme Court (OGH), ,,interest” includes ownership of
land, as well as other property rights, including real servitude and leaseholds.
It is not necessary that the interfering and affected estates be contiguous. The
action can be brought against the person responsible for the interference
and/or the owner of the interfering land, provided that the owner has tolerated
the interference and is or was in the legal or actual position to prevent it.
Thus, it is sufficient that there is a legal relationship between the owner and
the polluter (e.g. tenancy), whether or not this relationship actually empowers
the owner to prevent the interference.
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If the impairment is caused by an activity covered by a licence, the owner of
land is not entitled to obtain injunctive relief but he can claim compensation
under § 364a ABGB. The claim for damages is regardless of fault. In order to
be entitled to sue under this provision, the owner of land has to satisfy the pre-
requisite conditions for an injunction provided by § 364 para. 2 ABGB. The
defendant has the burden of proof to demonstrate that the interference is not
beyond the tolerance threshold. Section 364a ABGB covers damage to real es-
tate, such as the cost of repairs and other remedial work, diminution of value
of property and loss of profits. Contrary to § 79 para. 2 GTG, § 364a ABGB
does not allow for loss of life and personal injury. Under certain conditions,
the owner of land can rely on § 364a ABGB even if the activity of the
neighbour is unlicensed. The Supreme Court (OGH) applies § 364a analo-
gously to cases where the injured land owner did not have the legal or factual
opportunity to prevent the damage by an injunction, or where someone oper-
ates a plant or engages in an activity that exposes his/her neighbours to immi-
nent offensive effects. Due to this liberal application of § 364a ABGB by the
Supreme Court, this Section has become a general strict liability rule for envi-
ronmental damage that covers all types of real property damage caused by ac-
tivities that are dangerous or offensive to the environment. Such an applica-
tion of § 364a ABGB, however, has been heavily criticised by some legal
scholars.

The definition of the damage of § 79k para. 2 GTG corresponds to the defini-
tion according to § 79a GTG. §§ 79a — 79j GTG provide for a specific strict
liability regime covering the risks of the production, use, increase, storage,
destruction or disposal of genetically modified organisms, as well as their in-
tentional or unintentional release. If the GMO is not put lawfully into circula-
tion, the operator of the activity is liable for damages for loss of life, personal
injury and property damage, as well as economic losses arising from these
damages. If the damage to property presents a significant impairment to the
environment, the injured person, according to § 79b GTG, is entitled to reme-
diation costs, even if these costs exceed the market value of the impaired
good. The plaintiff may also ask for advance payment. Nevertheless, if the in-
jured person does not perform the remediation within a reasonable amount of
time, the amount exceeding the market value of the impaired good must be re-
funded. Impairment of the environment that cannot be qualified as damage to
the property does not entitle the landowner to damages. The cause of the dam-
age must lie in the specific properties of the organism, derived from the ge-
netic modification or in the combination of these properties with other dan-
gerous properties of the organism. Liability is unlimited in amount. To ease
the burden of proof for the injured party, § 79d GTG establishes a presump-
tion of causality. If an injured person can submit reasonable evidence that the
damage might have been caused by a certain genetically modified organism, it
will be presumed that the injury was caused by the genetically modified prop-
erties of the organism. The defendant may rebut the presumption by proving
that it is probable that the damage was not at all, or only partly, caused by the
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genetically modified properties of the organism. For the rebuttal, it is suffi-
cient to show that the damage probably derived from another cause.

The definition of the damage of § 79k para. 2 GTG also corresponds to the
definition according to § 11 Nuclear Liability Act (Atomhaftungsgesetz 1999,
AtomHG). The operator of a nuclear plant or the carrier of nuclear material is
liable to compensate death or personal injury and loss of or damage to prop-
erty. § 11 para. 1 AtomHG adds that compensation for property damage shall
also include decontamination costs. The person who has suffered the loss or
damage is also entitled to claim damages for consequent economic loss. If the
damage to property represents significant impairment to the environment, the
injured person is entitled to the costs of measures of reinstatement, even if
these costs exceed the market value of the impaired good. The plaintiff may
also ask for advance payment. However, any amount forwarded that exceeds
the market value of the damaged good must be refunded when restoration is
not performed within reasonable amount of time. An impairment of the envi-
ronment that is not considered as damage to property does not entitle the
plaintiff to damages.

I1. General Liability or other Compensation Schemes
1. Introduction

According to § 1295 ABGB, anyone who has suffered damage is entitled to
claim compensation for the damage inflicted upon him by fault, be it by
breach of contract or otherwise. The injured person has to prove that the tort-
feasor caused the damage and that he is at fault.

For damage claims based on general tort law unlawfulness and fault is re-
quired. A conduct is unlawful if it violates a specific legal rule. A GMO-
farmer must comply with special rules of conduct and with notification and
documentation duties provided by the GTG. The failure to perform these du-
ties is unlawful and can also give rise to a liability for breach of a protective
law (Haftung wegen Schutzgesetzverletzung). In addition to unlawfulness,
fault is required. The law differentiates between intent and negligence. Ac-
cording to the prevailing view in case of a breach of a protective law a rever-
sal of burden of proof concerning fault is applied.

Pursuant to §§ 1323, 1324 ABGB, in case of slight degree of negligence, the
claim for damages covers only the actual damage. Under fault-based liability,
loss of profits is only recoverable when the defendant is found to be grossly
negligent.
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2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

Causality is a necessary prerequisite for liability in tort. In principle, the bur-
den of establishing the causal link between the damage and the tortious act is
with the plaintiff. The admission and weighing of the evidence lies within the
discretion of the court (free evaluation of evidence). In general the causal link
is established if the plaintiff can show, to the satisfaction of the court (a very
high level of probability close to certainty), that the defendant caused the in-

jury.
(b) How is the burden of proof distributed?

In principle, the burden of establishing the causal link between the damage
and the tortious act is with the plaintiff. Under certain conditions, the burden
of proof may be eased for the plaintiff. Causality may be established by prima
facie evidence, if causation can be inferred against the defendant from a typi-
cal course of events. The application of prima facie evidence is especially jus-
tified where the defendant has violated a law that was designed to protect per-
sons like the plaintiff from the sort of damage that occurred (protective law,
Schutzgesetz). The special rules of conduct and the notification and documen-
tation duties provided by the GTG can be considered as protective laws.
Therefore, causality may be established by prima facie evidence.

(c) How are problems of multiple causes handled by the general regime?

If several persons have caused the damage and the injured person is not able
to apportion the damage among the defendants, he is entitled to claim full
damages from each defendant (§ 1302 ABGB). The actors are jointly and sev-
erally liable. Joint and several liability also applies for joint perpetration
(§ 1301 ABGB).

However, before a court applies joint and several liability or equal apportion-
ment of damages, it is obliged to try to estimate each defendant’s share. Only
if such estimation is not possible can joint and several liability (§ 1302
ABGB) be assessed against defendants. According to § 896 ABGB the tort-
feasor who has paid compensation has a right of recourse against the other
tortfeasors.

For alternative, cumulative and intervening causation see supra no. 9.
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3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

Fault is established if the actor can be personally blamed for his unlawful
conduct. The law differentiates between intent and negligence. The tortfeasor
is negligent if he fails to observe the duty of reasonable care. A GMO-farmer
must be considered an expert according to § 1299 ABGB. Pursuant to this
provision experts must have the typical capacities and skills of their profes-
sion. Therefore, an objective standard for fault is applied. In principle, the
burden of proof is with the injured person (§ 1296 ABGB). In case of the
breach of a protective law, according to the prevailing view, § 1298 ABGB
has to be applied which provides for the reversal of the burden of proof.

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability.

(c) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

The law of neighbourhood in the General Civil Code (§§ 364, 364a ABGB) is
described above under 1.6.

The licence for bringing genetically modified organisms into circulation ac-
cording to the GTG does not constitute a licence in the sense of § 364a
ABGB. According to consistent case law, § 364a ABGB requires that the in-
terests of the neighbours must be taken into account in the permit procedure
as is provided for the permit procedure of the §§ 74ff Industrial Code
(GewO). The GTG does not fulfil this requirement. The cultivation of GMO-
seeds or GMO-plants that were brought into circulation with a GTG-licence
do not require any other licence. Therefore, the neighbour is entitled to obtain
injunctive relief according to § 364 para. 2 ABGB. If the interference causes
damage the neighbour may claim compensation based on general tort law
(§§ 1295 ff. ABGB). § 364 a ABGB may only be applied analogously (see
supra no. 28).

4. Damage and remedies
(a) How is damage defined and measured?

Pursuant to §§ 1323, 1324 ABGB in the case of a slight degree of negligence
the claim for damages covers only the actual damage. Loss of profits is only
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recoverable when the defendant is found to be grossly negligent. However,
the distinction between actual damage and loss of profits is difficult. Accord-
ing to court rulings, a profit has to be considered as actual damage if it is
highly probable (close to certainty) that the profit would have been gained.
Pure economic loss, which is not based on an infringement of an absolutely
protected legal interest (personal rights, property etc.), is only recoverable
within the scope of contractual liability, in case of damage infliction contra
bonos mores, and, in case of the violation of a protective law, if the violated
protective law is designed, infer alia, to protect from pure economic loss.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

The plaintiff has to prove that the defendant caused the damage by an unlaw-
ful and culpable action. The loss of a farmer whose customers only fear that
his products are no longer GMO-free, would be regarded as pure economic
loss and, usually would not constitute compensable damage.

(c) Where does your legal system draw the line between compensable and
non-compensable losses?

As mentioned above, liability based on general tort law requires an unlawful
and culpable action that causes the damage. Such losses constitute pure eco-
nomic loss.

(d) Which are the criteria for determining the amount of compensation in
general?

Damage assessment is made according to the market value of the good at the
time of the infliction of damage (§ 1332 ABGB; objective damage assess-
ment). If the defendant is found to be grossly negligent, the loss of profits is
also recoverable. Then the plaintiff may claim the difference between his pre-
sent state of property and the state he would be in without the tortious act
(subjective damage assessment according to the balance theory). In this case
the plaintiff’s subjective circumstances are taken into account.

(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

No, there is no financial limit to liability.
In Austrian tort law, contributory negligence is a very common defence. It is a
general tort rule governed by § 1304 ABGB. By direct or by analogous appli-

cation, § 1304 ABGB covers all types of tortious liability, like intentional and
negligent behaviour, trespass, and strict liability. It also includes all types of
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damages from loss of life and personal injury to compensation for economic
loss. If the injured person contributed to the damage by his own fault, the
amount of recoverable damage will be reduced. If both parties are at fault, the
damage will be apportioned according to the seriousness of their misconduct.
Predominant guilt on one side, however, can justify full recovery or total ex-
clusion of recovery of damages.

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

No, the operators have no legal duty to obtain liability insurance or to provide
for other advance cover for potential liability.

(g) Which procedures apply to obtain redress in such cases?

Claims for damages up to € 10.000 must be brought before the District Court
(Bezirksgericht), all the other claims before the Regional Court
(Landesgericht).

I11. Sampling and testing costs

The Austrian Agency for Health and Food Safety (AGES) and the Austrian
Federal Office for Food Safety (BAES) are competent for the analysis of seed,
feeding stuff and food for the presence of GMO. The two organisations were
founded together and their organisations are closely connected. The AGES
and the BAES operate officially in accordance with the Seed Act (Saatgutge-
setz 1997) and the Feedstuffs Act (Futtermittelgesetz 1999). In the course of
an admission procedure for a seed or a feeding stuff the BAES has to sample
the seed/feeding stuff. For its activities there is a scale of charges including
GMO testing. The charges have to be borne by the applicant. The BAES also
carries out checks of seed and feeding stuff. If in the course of the checks an
infringement of the Seed Act or the Feedstuffs Act is found out, the charges
for these checks have to be borne by the accused person (§ 6 para. 6 Austrian
Law for Health and Food Safety — GESG). According to § 8 para. 7 GESG,
the AGES may also render services to private persons. There is a specific
scale of charges, including GMO testing, for the analysis of a private sample.
The charges for the analysis have to be borne by the private person. Accord-
ing to § 8 para. 2 sub-para 6 GESG, the AGES is also competent for the
analysis of samples in accordance with the Food and Consumer Protection
Act (Lebensmittelsicherheits- und Verbraucherschutzgesetz — LMSVG). The
competent institutes analyse official samples delivered by organs responsible
for the inspection of foodstuffs. In the case of an infringement of the Food and
Consumer Protection Act, the accused person has to bear the charges for the
analysis (§ 71 para. 2 and 3 LMSVG). The AGES may also analyse private
samples. The charges for the analysis have to be borne by the private person
only if the analysis has not given rise to a complaint (§ 71 para. | LMSVG).

Annex | Contract 30-CE-0063869/00-28



52

53

54

Annex I Country Reports 31

IV. Cross-border issues

For non contractual claims for damages because of interferences according to
§ 79k GTG the right of the state where the damage occurred has to be applied
(§ 791 GTG).

For injunctive relief it is the right of the damaged real estate (§ 31 Austrian
International Private Law Statute — IPRG). Therefore, Austrian Law has to be
applied if the damaged real estate lies in Austria.

For a claim for damages based on general tort law, § 48 IPRG has to be ap-

plied. Pursuant to this provision, the right of the state where the conduct that
caused the damage was carried out has to be applied.
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2. BELGIUM

Bernard Dubuisson/Gregoire Gathem
I. Special Liability or Compensation Regimes

Preliminary notice: Given the fact that the questions relate principally to ex-
tra-contractual civil liability, we will not analyse the solutions ordered by con-
tractual liability regimes, namely the relations between vendors, purchasers
and possibly, under-purchasers.

Belgian law does not provide for any specific liability regime dedicated to the
dissemination of GMOs.

In expectation of the implementation of the European Directive 2004/35,
which however does not apply to physical injuries, damages to property or
economic losses, neither does Belgian law provide for a general liability re-
gime for damage to the environment! or any general strict liability regime
resting on the created risk.

On the other hand, some texts, implementing the European directives, regulate
the use of GMOs and could, for this reason, influence the liability for the eco-
nomic losses resulting from the presence of GMOs in non-GM crops.

The first is the Royal decree of 21 February 2005 regulating the voluntary
dissemination in the environment as well as the marketing of genetically
modified organisms or products thereof, which came into force on 24 Febru-
ary 2005. This regulation aims at preventively protecting human health and
the environment when one proceeds to the voluntary dissemination or market-
ing of GMOs. It is worth noting that this text subjects the voluntary dissemi-
nation to the government’s preliminary authorization and obliges the owners
correlatively to respect the specific conditions defined in this authorization?.

1 J-F. Neuray, Droit de I’environnement, Bruxelles, Bruylant, 2001, p. 663 et 698. The
Agreement of Lugano of 8 March 1993 is not in force in Belgium. On this topic, see N.
De Sadeleer, ,,La convention du Conseil de I’Europe sur la responsabilité civile des
dommages résultant de I’exercice d’activités dangereuses pour 1’environnement,
R.GAR.,1994,1n°12367.

2 Article 1%, § 1*" ,[...] Conformément au principe de précaution, le présent arrété vise a
protéger la santé humaine et I’environnement: lorsque 1’on procéde a la dissémination
volontaire d’organismes génétiquement modifiés dans ’environnement a toute autre fin
que la mise sur le marché ; lorsque 1’on place, sur le marché a ’intérieur de la Commun-
auté, des organismes génétiquement modifiés en tant que produits ou éléments de pro-
duits [...]“
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Furthermore, it defines the procedures for granting and withdrawing of this
authorization, as well as the entities responsible for enforcing the regulation.
Breach of this regulation is subject of criminal and administrative sanctions.

In the field of civil liability, this text will facilitate the proof of fault by speci-
fying the conditions of dissemination and marketing of GMO. As we will see,
a violation of these conditions will constitute a fault within the meaning of the
Civil Code (see no. 21). Moreover, article 13 of the decree provides that the
request for authorization (,the notification”) must include the following
statement of civil liability: ,,I undersigned X, the notifying person, states to
undertake the full civil liability for any damage to human or animal health, to
goods and the environment, which would result from the projected experi-
mentation”. This text does not purport to create an obligation of insurance nor
a new derogatory liability regime that would be based on the risk®. To the con-
trary, it seems to be a provision which invalidates any clause permitting the
exclusion of the limitation of compensation for the damage resulting from the
experimentation of GMO.

Other texts are likely to apply, in a direct or indirect way, to the cultivation of
GMO and could consequently affect the determination of the civil liability re-
lated to GMO. We do nothing but mention them:

= EC Regulation 178/2002 of 28 January 2002 aims at protecting human
health and consumers on the one hand, and ensures the correct operation of
the Internal Market with regard to the foodstuffs on the other hand. Not-
withstanding the heading of its chapter 2, this regulation does not contain in
itself any provision concerning directly the civil liability*.

= EC Directive 2004/35/CE on environmental liability with regard to the pre-
vention and remedying of environmental damage, has not yet been imple-
mented in Belgian Law. The directive limits its scope to ecological damage.
It does not apply to physical injuries, damages to private property, or eco-
nomic losses and does not affect the rights resulting from these categories of
damage (14" recital).

= The law of 24 January 1977 relating to the protection of consumers’ health
with regard to the foodstuffs and the other products, as well as its imple-
menting decrees. This law contains accompanying administrative measures
and criminal sanctions, the latter potentially involving the criminal liability
of a legal entity (Penal Code, article 41bis).

3 A Law would be required to create such liability regime.

4 Voy. X. Vermandele, ,,Quelle responsabilité pour les exploitants du secteur agroalimen-
taire?”, in La sécurité alimentaire et la réglementation des OGM, Bruxelles, Larcier,
2005, p. 99 et s.
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= The Safety of Products and Services Law of 9 February 1994 which does
not apply however to the foodstuffs.

= The Law of 20 January 1999 aiming at the protection of the marine envi-
ronment in marine spaces under jurisdiction of Belgium (article 11, § 4):
,»The voluntary introduction of indigenous or not, genetically modified or-
ganisms, in marine spaces, is prohibited”. The author of a damage or a dis-
turbance which affects the marine environment is held to make reparation
even if it did not make any fault (article 37, § 1st). It is sufficient that the
disturbance results from an accident or an infringement. The goal of this
legislation is less to compensate the economic losses than to safeguard the
specific character, the biodiversity and the integrity of the marine environ-
ment.

= The Belgian Rural Code whose articles 35 and 36 respectively impose a dis-
tance for plantation and lays down the right for the neighbour to require the
pulling up of the plants being at a less distance, subject to the abuse of right.

There is no specific compensation scheme covering the losses resulting from
the presence of GMO in traditional crop. However, as Regions have a limited
competency to regulate the economic aspects of the coexistence, they might
regulate the economic consequences of coexistence. In this respect, discus-
sions are going on within both the Flemish (i.e. in the drafting phase) and the
Walloon Parliaments (i.e. waiting for Parliament assent). The draft legislation
seeks to create a fund aimed at compensating economic damages in the ab-
sence of identifiable tortfeasor. One can already note that the Walloon project
set forth an obligation for the farmers, but also for agricultural enterprises and
seed sellers to contribute the fund, proportionally to the risk they generate.

Finally, a fund was created by the decree of the Walloon Region (Région
Wallone) of 27 June 1996 and the implementing decree of 5 November 1998
relating to the compensation for the damage caused by waste but should not
apply to the damage caused by the GMO, except if the latter constitutes waste.
However, it does not seem to be plausible.

I1. General liability or other compensation schemes
1. Introduction

In the absence of specific rules, the general rules of the Belgian Civil Code
will govern the liability for damages resulting from the presence of GMO in
traditional crops. One must distinguish between the liability based on personal
fault (article 1382: ,,Any act whatever of man which causes damage to an-
other, obliges him by whose fault it occurred, to make reparation* and 1383 of
the Civil Code: ,,Each one is liable for the damage which he causes not only
by his own act but also by his negligence or imprudence®) and the liability for
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damages caused by things which one has in his keeping (garde) (article 1384,
sub. 1¥: ,One is liable not only for the damage which he caused by his own
act but also for that which is caused by the act of persons for whom he is re-
sponsible, or by things which he has in his keeping*). The right for compensa-
tion thus only requires that the plaintiff shows evidence that his damage is
both recoverable and in causal link with a fault (article 1382) or with the de-
fect (vice) of a thing (article 1384).

In addition to these bicentennial rules, which are at the base of a primarily
Praetorian civil liability regime, one has also to mention the Belgian Product
Liability Law of 25 February 1991, itself issued from the European Directive
85/374/CE of 25 July 1985. This law makes the producer liable for damage
caused by the defect in his product. Nevertheless, given the conditions set
forth by this law, in particular concerning the notion of defect, the recoverable
damage and the notion of ,,product put into circulation”, it is not likely that a
farmer will succeed on this basis for the economic damage resulting from the
presence of GMO in traditional crops (see infra).

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

Belgian Courts use the theory known as the ,,Equivalence of conditions
(équivalence des conditions). According to this theory, the fault is causally
linked with the damage if the plaintiff can prove that the damage would not
have occurred as it did if the faulty act had not been committed>. The faulty
act of the GMO farmer should not necessarily constitute an immediate or di-
rect cause of the economic damage®. Indeed, all the faulty events in link of
conditio sine qua non (necessary condition) with the damage are in causal link
with the damage, whatever their gravity and whatever the degree of distance
with the damage’.

However, in the event of very ,,indirect” or ,remote” causality, a Belgian
judge will be allowed to dismiss the claim due to the lack of certainty for the
causal link®. One must recognize that this criterion leads to some degree of

5 Cass., 15 mars 1995, Larcier Cass., 1995, n°355 ; Cass., 26 mai 1990, Pas., 1990, I,
1126 ; Cass., 15 mai 1990, Pas., 1990, I, 1054. J. De Codt, ,,L’appréciation de la causali-
té dans le jugement des actions publiques et civiles“, in Actualités de droit pénal et de
procédure pénale, Bruxelles, éd. Jeune Barreau de Bruxelles, 2001, p. 40, n°3.

6 Cass., 28 mai 1991, Pas., 1991, 1, 943 ; Cass., 6 janvier 1976, Pas., 1976, p. 515.

7 1. Durant, ,,A propos de ce lien qui unit la faute au dommage*, in Droit de la responsa-
bilite, CUP, N°68, Bruxelles, Larcier, 2004, p.16.

8 J. De Codt, p. 47, n°11 ; D. Philippe, ,,La théorie de la relativité aquilienne®, in Mé-
langes a R. Dalcq, Bruxelles, Bruylant, 1994, p. 486 ; R-O. Dalcq, Traité, Les Novelles,
T. V, vol. 2, p. 130, n°2441.
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uncertainty regarding claims for economic losses caused by the presence of
GMO, since this kind of damage is sometimes at a very distant stage in the
chain of causality. The decision will probably be less uncertain in the event of
criminal offence (and thus intentional), since it is sometimes allowed that this
one absorbs a preliminary negligence’.

Some Courts could be tempted to adapt the application of this theory in such a
way that the causal link should require the damage to be ,,the normal conse-
quence of the made fault” (theory known as of ,,causalité adéquate”)'°. Such
tendency is perceptible in the jurisprudence although it remains the minority.
Under this theory, a judge could dismiss a claim in compensation for a too
distant economic damage from the initial fault. Nevertheless, it is not sure that
such a decision would not be broken by the Belgian Supreme Court (la Cour
de cassation) although the Supreme Court never formally rejected the theory
of adequate causality.

(b) How is the burden of proof distributed?

It falls on the plaintiff to prove the causal link between the fault and the dam-
age (article 1315 of the Civil code) and this causal link must be certain!!. Ar-
ticle 1382 does not create a presumption of causality and proof simply that the
farmer did not respect legal or administrative prescriptions is not sufficient to
establish the causal link between this failure and the damage. Concretely, the
farmer victim will thus have to demonstrate that without the faulty use of
GMOs or the failure to apply proper segregation measures, his economic
damage would not have occurred such as it occurred in concreto.

A scientific certainty would not necessarily be required. The Courts could use
a set of serious, precise and concordant presumptions to decide that the link of
causality is established with the required certainty. The certainty must be judi-
cial; in practice, a very high degree of likelihood should be considered suffi-
cient by the judge'?.

9 J. De Codt, op. cit., p. 47, n°11 ; F. Glansdorft, ,,Encore a propos de la causalité: le con-
cours entre la faute intentionnelle de ’auteur du dommage et la faute involontaire de la
victime*, R.C.J.B., 2004, p. 272-290.

10 Cass. 11 octobre 1989, R.G.A4.R., 1992, n® 12.007, note F. Glansdorff ; Bruxelles, 24 fé-
vrier 1989, R.G.A.R., 1990, n°11618, note F. Glansdorff; J. De Codt, op. cit., p. 59,
n°24.

11 See recently, among others, Cass., 1 avril 2004, J.T., 2005, p. 357, R.W., 2004-05, p.
92, R.GD.C, 2005, p. 368; Cass.,, 12 octobre 2005, RG. P050262F, sur
http://www.cass.be.

12 1. Durant, op. cit., p. 27.
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(c) How are problems of multiple causes handled by the general regime?

If the action is based on article 1382 of the Civil Code, each fault in causal
link with the damage involves the liability of its author. There is no channel-
ling or absorption of liability on/by one of the tortfeasors'>. Each one whose
fault constitutes a sine qua non condition of the same damage, will have to in-
demnify the victim to the full extent, provided that the damage is indivisible
(a liability known as in solidum) but the latter shall not be allowed to cumu-
late compensation for the same loss. Once the responsible has fully indemni-
fied the victim, he will have recourse (a contributory claim) against the other
tortfeasors. The contributory share of each of them, if any, will be fixed by the
judge according to the gravity'* of the respective faults or their causal capac-
ity's.

If the damage suffered by the farmer is caused both by a fault and a situation
of force majeure (for example an Act of God as tornado or a flood), the liabil-
ity of the tortfeasor shall not be reduced. A force majeure would exonerate
him only if it constituted the exclusive cause of the damage. If the plaintiff
himself was negligent in causal link with his damage, the liability of the tort-
feasor may be reduced or disallowed. However, when the tortfeasor commit-
ted an intentional fault, he will not be entitled to invoke the reduction towards
the victim!'®.

The claim for compensation based on the defect (vice) of a thing (article 1384
of the Civil code) can be undertaken only against the keeper of a thing
(gardien d’une chose), defined by the Belgian Supreme court as the person
who ,,for its own account, made use of the thing or enjoy it with a capacity di-
rection and monitoring”!7. A splitting of responsibility will be decided if the
damage was caused at the same time from a vice of a thing (for example, of a
field) and from the fault of the victim. The force majeure will not exonerate
the liability of the keeper of the defective thing, except when it constitutes the
exclusive cause of the damage.

Finally, unlike the general civil rules, the Belgian Product liability Act of 25
February 1991 channel (canalise) the liability on the producer and conse-
quently offers the plaintiff a defined list of interlocutors'®. Therefore, the

13 Except in the event of an intentional act. See surpa no. 14.

14 Cass., 29 novembre 1995, Larcier Cass., 1995, n°1319 ; Cass., 8 octobre 1992, Pas., 1,
1124.

15 Cass., 7 novembre 1990, Pas., 1991, 1, 249 ; Cass., 29 janvier 1988, Pas., 1988, 1, 627.

16 Cass., 6 novembre 2002, J.L.M.B., 2003, p. 808, J.T., 2003, p. 579 ; Bull. Ass., 2003, p.
815, R.W., 2002-2003, p. 1629.

17 J-L. Fagnart, ,,La responsabilité civile: Chronique de jurisprudence 1985-1995, in Les
Dossiers du JT n°11, Bruxelles, Larcier, 1997, p. 78.

18 See, on this topic, G. Gathem, ,,La garantie des biens de consommation dans son envi-
ronnement légal: la sécurité des produits et la responsabilité du fait des produits®, in La
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manufacturer of seeds or the one who put his name or his trade mark on it
could be considered as a producer within the meaning of the law, but not the
mere farmer, at least as long as its crop is attached to the ground, since the law
only applies to products put into circulation. However, in accordance with ar-
ticle 10 of the law, the producer’s liability will be limited if it proves the fault
of the victim or the fault of a third party. In situations where several producers
are held liable for the same damage, they shall be liable jointly and severally
pursuant to article 9 (responsabilité solidaire), without prejudice to their
rights of contributions.

3. Standard of Liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

Except in the event of physical harm, the mere fact of causing damage (such
as the presence of GMO) does not in itself constitute a fault within the mean-
ing of article 1382. The victim must prove the elements of the fault.

According to a well-established jurisprudence, the mere transgression of a
legal or administrative provision, if it imposes a determined behaviour on the
concerned person in a precise way, constitutes in itself a fault, provided that
this fault is committed freely and consciously!®. The fault of a farmer could
thus result from the mere breach of a precise provision of the royal decree of
21 February 2005: a voluntary dissemination of GMO without the authoriza-
tion of the authority, non compliance with the conditions of cultivation set
forth in the administrative authorisation in so far as they are precise enough.
Moreover, particular attention must be given to the texts mentioned supra no.
6. It results from it that in Belgian Tort Law, the proof of the fault will be fa-
cilitated by the adoption of written rules imposing precise standards for the
cultivation of GMO rather than obligations of means.

Besides the violation of a precise legal regulation by the farmer, a fault in the
sense of article 1382 could also result from the violation of a general duty of
care evaluated in the light of the bonus pater familias. The victim will then
have to convince the judge that the defendant’s behaviour is a type of conduct
that a normal and careful farmer would not have adopted under the same cir-

nouvelle garantie des biens de consommation et son environnement légal, Bruxelles, La
Charte, 2005, p. 198.

19 Cass., 3 octobre 1994, J.T., 1995, p. 26 (Breach of the ,,Réglement Général pour la pro-
tection du Travail®) ; Cass., 22 février 1989, Pas., 1989, I, 631 (Breach of the ,,Code de
la route®) and, in the field of government’s liability, Cass., 13 mai 1982, J.T., 1982, p.
772 et concl. Du procureur général Velu, R.C.J.B., 1984, obs. R-O. Dalcq. Voy. aussi B.
Dubuisson, ,,Faute, illégalité et erreur d’interprétation en droit de la responsabilité civile,
R.C.J.B., 2001, pp. 28-72 ; L. Cornelis, Principes du droit belge de la responsabilité ex-
tra-contractuelle, vol. 1., Bruylant, Bruxelles, 1991, p. 65, n°40.
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cumstances, while avoiding an appreciation ex post. It is the same reasoning
that the Belgian judge will hold in the case of an infringement of a provision
imposing an obligation of means such as article 20 of the royal decree of 21
February 2005 (obligation to take all adequate or necessary measures to pro-
tect health or to respect such measures).

Nevertheless, even in the event of a transgression of a written and precise
standard, the author of the fault will be entitled to avoid liability by establish-
ing the existence of a cause for justification (cause de justification) such as
the invincible error (erreur invincible) or the state for need (/’état de néces-
sit¢). One must note in this regard, that a licence to cultivate GMO would not
exempt its holder of its duty of care nor of its duty to comply with the legal
and administrative rules, as well as of its duty not to inflict to others a disorder
that exceeds the extent of the normal disadvantages of vicinity (on the theory
of the disorders of vicinities, see infra no. 30)%.

Lastly, one has to point out that Belgian Tort Law does not recognize the
theory of ,,aquilienne relativity” (relativité aquilienne) which would make it
possible to deprive a victim of the benefit of the compensation according to
the object and the finality of the infringed rule?!. Thus, the fact that a rule
aims at protecting human health and the environment rather than property
should normally not prevent the victim from bringing a suit, except if this
element is an explicit condition of the fault. For example, the duty to take
necessary measures to protect human health and the environment (article 20
of the Royal decree of 21 January 2005).

(b) To the extent a general strict liability regime may be applicable, please
describe its requirements for establishing liability.

The Belgian Product Liability Act of 25 February 1991 does not require the
victim to demonstrate the fault of the producer. It is sufficient for him to es-
tablish that his damage was caused by the defect of a product. According to
article 5, a product is defective when it does not provide the safety which one
is legitimately entitled to expect, taking all circumstances into account, in-
cluding the presentation of the product, the normal or reasonably foreseeable
use of the product, and the time when the product was put into circulation.

However, one must note that the interest of this Law seems to be rather lim-
ited with regards to compensation for economic losses due to the presence for
GMOs in traditional crops for the following reasons:

20 Cass., 27 avril 1962, Pas., 1962, 1, p. 938 ; Cass., 27 novembre 1974, Pas., 1975, 1, p.
341.

21 D. Philippe, ,,La théorie de la relativité aquilienne®, in Mélanges a R. Dalcq, Bruxelles,
Bruylant, 1994, pp. 467-486.
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= The notion of product: although, since 4 December 2000, agricultural prod-
ucts fall under the scope of the law, even if they did not undergo any indus-
trial processing, the law still requires that the product must be put into circu-
lation (article 8.a). This requirement entails the exclusion of cultivations and
crops that were not yet marketed??. On the other hand, the law could apply
to the marketed seeds that would contain GMO. The law would then apply
independently of the existence of a contract of sale. Moreover, a field might
not be regarded as a ,,product” since the law does not apply to immovables.
To the contrary, the notion of product encompasses movables which are in-
stalled in immovables?.

= The notion of defect: The notion of defect exclusively focuses on safety.
The defect shall thus be determined by reference to expectations of the pub-
lic at large regarding safety and health of consumers and property, but not to
the fitness of the product for use. The issue will be to convince the judge
that, under the particular circumstances of the given case, the presence of
GMO constitutes a defect within this meaning?*.

= Limitations relating to the damage set forth in article 11 (see infra 4.a).

= Many causes of exemption of liability. The producer can avoid liability if it
establishes that the product was neither manufactured for the sale or any
other form of distribution for economic purpose, nor manufactured or dis-
tributed by him in the course of his business (article 8.c). The simple fact
that the cultivation of GMO is simply experimental should thus preclude
applying the Product liability law.

= In the same way, the producer will not be held liable if he proves that at the
time he put the product into circulation, the state of scientific and technical
knowledge was not such as to enable the existence of the defect to be dis-
covered (article 8.e). The evaluation of this cause of exemption will thus
depend on the tools available (and accessible to the producer) to detect the
presence of GMO at this time.

= In addition to these causes of exemption, the producer can try to limit his li-
ability by showing that the negligence of the victim or that of a third party
contributed to the occurrence of whole or part of the damage (article 10).

Article 1384 subparagraph 1 of the Civil Code creates a presumption of liabil-
ity against the keeper of a thing (le gardien d’une chose). The keeper will be
liable as soon as a damage is caused by the vice of a thing of which he has to
guard, independently of the origin of the vice and in particular, whether he

22 See, G. Gathem, op. cit., p. 214.
23 G. Gathem, op. cit., pp. 192-193.
24 Exposé des motifs, Ch. sess. ord., 1261/1, 1989-90, p. 12 ; G. Gathem, op. cit., p. 208..
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committed a fault or not. According to the Belgian Supreme court, the vice of
a thing consists of ,,an abnormal characteristic which renders it, in certain cir-
cumstances, likely to cause a damage”?>.

Let us imagine the case where the presence of GMO in a traditional crop be-
longing to A is due to the cultivation of GMOs in a bordering field under the
guard of B which was transported by the wind or by water. A should establish
that the presence of GMO in the field of B constitutes an abnormal character-
istic of this field. However, if a genetically modified cereal field (an immov-
able) can constitute a thing within the meaning of article 1384 subparagraph 1
of the Code?®, it would not automatically render the field affected by a vice for
only this reason, and especially when the dissemination of GMO were author-
ized and that this one is carried out in compliance with the lawful conditions.
More generally, there will be no vice if the presence of GMO in this field is
regarded as being ,,normal”?’.

Paradoxically, it is probable that the courts would imply the existence of a
vice from the accidental presence of a genetically modified stock on a field
without genetically modified cereal. The circumstance that the keeper ignores
the presence of GMO, or could not have known it, is not relevant?®. Article
1384 subparagraph 1st could thus make the keeper of a field or a river liable
whereas it would not be at the origin of the vice and would not know the exis-
tence of it. However, the keeper will be entitled to avoid liability by invoking
an exonerating cause (an Act of God or the fault of a third party) provided that
it is the exclusive cause of the damage.

(¢) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Belgian courts regularly apply the theory of the disorders of vicinity in cases
of environmentally harmful acts (the ,théorie des troubles de voisinage”
based on article 544 of the Civil Code). The interest of this specific liability
regime for our purpose is that it does not require the existence of fault. The is-
sue of a license to cultivate GMO, even regular and definitive, will not pre-

25 For instance, Cass., 1* décembre 1994, J.T., 1995, p. 340, Dr. circ., 1995, p. 169 ; Cass.,
9 mars 1989, J.T., 1989, p. 732.

26 L’article 1384 alinéa ler s’applique aussi aux choses immobiliéres, H. Vanderberghe,
M. Van Quickenborne et L. Wynant, ,,Overzicht van rechtspraak: aansprakelijkheid uit
onrechtmatige daad (1985-1993)“, T.P.R., 1995, p. 1290, n°65.

27 In the same sense, concerning a field dedicated to the deposit of wastes: Civ. Li¢ge, 15
avril 1994, Am.-Env., 1996, p. 237.

28 Cass., 29 octobre 1987, Pas., 1987, 1, p. 254 ; Cass., 21 mars 1979, Pas., 1979, 1, p.
844 ; Cass., 9 novembre 1979, Pas., 1980, I p. 320.
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vent the introduction of a claim based on the theory of the disorders of vicin-
ity?.

The basic rule can be stated as follows: ,,Whoever caused the disorder of
vicinity by a fact, an omission or whatever behaviour is obliged to compen-
sate for the damage™?, provided that it results from it an excessive disorder
i.e. a burden which exceeds the extent of the ordinary disadvantages of the vi-
cinity?!.

This theory requires a connexion between the fields, not necessarily a relation
of immediate vicinity, but in a relation of close vicinity32.

The rural or industrial character of an area is likely to influence the apprecia-
tion of the disorder®3. One indeed has to expect that a judge will be more re-
luctant to accept the complaint when the applicant acts in an industrial area or
a well-known area for its activities of cultivation of GMO. It might even be
decided that those who settle near a culture of GMO should bear the risk, by
voluntarily deciding to undergo the whole or part of the damage of which they
complain for and that it would be a fault. This is about the theory of preoccu-
pation, the application of which remains, however, a minority**. Courts some-
times refer to the evolution of the normal requirements of the life in society
and might decide that the contamination by GMO belongs to the ordinary dis-
advantages of the life in society or in certain rural or industrial parts of the ter-
ritory. In addition, one can suppose that the Belgian courts will be more fa-
vourable for actions based on requirements relating to the health or the safe-
guarding of a healthy environment, by calling upon article 23 of the Constitu-
tion if necessary, rather than on commercial reasons™.

Unlike article 1382 which provides for a reparation of the damage to full
extent, the theory of the disorders of vicinities only allows the plaintiff to ob-

29 See namely Civ. Anvers, 25 juin 1981, Pas., 1982, 111, p. 66 et J-F. Neuray, op. cit., p.
694 ; Gand, 11 octobre 1990, T.G.R., 1990, p. 121 ; J. Hansenne, ,,Les biens®, Précis, t.
1L, Faculté de droit de Liége, 1996, p. 826.

30 Cass., 7 décembre 1992, J.T., 1993, p. 473, obs. D. Van Gerven.

31 N. Verheyden-Jeanmart, P. Coppens et C. Mostin, ,,Examen de jurisprudence: les bi-
ens (1989-1998)“, R.C.J.B., 2000, p. 308.

32 For instance, Bruxelles, 15 mai 1963, J.T., 1963, p. 695 or Civ. Gand, 8 mai 1997,
R.G.D.C., 1988, p. 577.

33 See in R-O. Dalcq et G. Schamps, ,,Examen de jurisprudence (1987-1993). La responsa-
bilit¢ délictuelle et quasi-délictuelle”, R.C.J.B., 1995, pp. 573-586 ; N. Verheyden-
Jeanmart, P. Coppens et C. Mostin, ,,Examen de jurisprudence: les biens“, R.C.J.B.,
2000, p. 328.

34 Civ. Anvers, 22 novembre 1993, R.W., 1995-96, p. 160 ; Liége, 19 mars 1993, R.R.D.,
1993, p. 393 ; J.P. Gand, 11 aolt 1997, T.G.R., 1998, p. 14 ; J-F. Neuray, p. 689 qui cite
Aix, 17 février 1966, D., 1966, p. 281, obs. F. Derrida.

35 J-F. Neuray, op. cit., p. 695.
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tain ,,a fair and proper compensation for the broken balance ” corresponding to
the part of damage which exceeds the limit of the normal disadvantages.

On this basis, the farmer could claim the limitation of a close culture, if neces-
sary under penalty, unless this measure is at the origin of a new imbalance?’.
Considering this, the Belgian Supreme Court seems to limit compensation in
kind (,,in natura”) when the disorder was caused by a non-faulty fact (for ex-
ample, a culture in the compliance with the rules). The Supreme Court refuses
to order the complete prohibition of the fact and this, even if ,,absolute prohi-
bition is the only manner of restoring broken balance 3%, The judge could then
prescribe particular protection measures or the grant of an allowance.

4. Damage and remedies
(a) How is damage defined and measured?

No statutory definition of recoverable damage is given under articles 1382
and 1383 of the Belgian Civil code. The violation of a subjective right is not
required but the plaintiff will have to establish that a stable and legitimate in-
terest has been violated*. It is generally accepted that the damage exists as
soon as the victim establishes a negative difference between its patrimonial or
moral situation created by the presence of GMO and its patrimonial or moral
hypothetical situation without the presence of the GMO. The damage will re-
sult from this comparison®!.

Among the elements of the recoverable damage, Belgian legal scholars and
jurisprudence traditionally distinguish between ,,damage to property” and
»damage to persons”, the latter being the consequence of a physical injury or a
death. One also opposes ,,material damage” which covers the patrimonial con-
sequences of these attacks and the ,,moral damage” which is the kind of dam-
age consequent to an infringement of extra-patrimonial interests of the victim.
According to most authors, there is a ,,pure economic damage” when the dep-

36 Cass., 6 avril 1960, R.G.4.R., 1960, 6557, note R-O. Dalcq, R.C.J.B., 1960, p. 257, note
J. Dabin. For instance, Mons, 16 juin 1987, Pas., 1987, 1I, p. 198. N. Verheyden-
Jeanmart, P. Coppens et C. Mostin, ,,Examen de jurisprudence: les biens“, R.C.J.B.,
2000, 346.

37 N. Verheyden-Jeanmart, P. Coppens et C. Mostin, ,,Examen de jurisprudence: les biens®,
R.C.J.B., 2000, p. 347.

38 Cass., 14 décembre 1995, Bull., 1995, p. 1163 et J.L.M.B., 1996, p. 966, obs. P. Henry.

39 N. Verheyden-Jeanmart, P. Coppens et C. Mostin, ,,Examen de jurisprudence: les biens®,
R.C.J.B., 2000, p. 352.

40 J-L. Fagnart, ,,L’évaluation et la réparation du préjudice corporel en droit commun®,
R.G.A.R., 1994, 1n°12248 ; R-0O. Dalcq et G. Schamps, op. cit., p. 738.

41 R-0O. Dalcq, Traité de la responsabilité civile, Tome 1I: le lien de causalité, le dommage
et sa réparation, Larcier, Bruxelles, 1962, p. 338.
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rivation of financial advantages occurs independent of death or personal in-
jury or damage to a tangible object*?.

As regards recovery, the general rules do not operate any distinction between
these different subdivisions of the damage: there is no exclusionary rule
within the framework of article 1382 to 1384. In theory, the economic losses
resulting from the presence of GMO are thus recoverable to full extent, like
the other kinds of damage, since they satisfy three requirements: the damage
has to be certain (1), personal (2) and not already indemnified (3)*3. Neverthe-
less, because of the more ,,abstract” and ,,indirect” or ,remote” character of
pure economic loss related to the presence of GMO, the proof of the different
conditions of the liability will be more complicated, in particular concerning:

= The ,,certainty” of the damage. It will be difficult for a farmer to establish
that he would certainly have earned a higher income in the absence of GMO
in his crop. However, in some cases, the loss of an opportunity (la perte
d’une chance) will be recoverable when it appears that this opportunity was
certain or at least reasonable but not merely hypothetical**. Nevertheless, as
we will see it, the recent jurisprudence of the Supreme Court tends to limit
the application of this theory to certain situations (see infra no. 45 ff.).

= The ,,foreseeability” of the damage. Some decisions consider that the fore-
seeability of the damage is a condition of the fault when it consists in a lack
of prudence or precaution®. Therefore, the defendant could avoid the con-
sequences of his negligence provided that a judge considers that he could
not reasonably predict the emergence of the damage.

= The fault of the victim. The full compensation for the economic damage
will be reduced when the damage is also caused by the victim’s fault. The
latter will have to bear the fraction of losses resulting from his own negli-
gence. For instance, when the plaintiff himself did not comply with rules on
cultivation or did not take the precautions which a normally careful farmer
would have taken (for example, to isolate his field from the other) and
whose fault is in causal link with his economic losses.

42 See W. Van Boom, ,,A comparative perspective”, in Pure economic Loss, Wien,
Springer, 2004, p. 3; J-L. Fagnart, ,,Recherches sur le droit de la réparation®, in Mélange
R-O Dalcq, Bruxelles, Bruylant, 1994, p. 147.

43 As The Supreme Court reminds it: for instance, Cass., 13 avril 1995, J.T., 1995, p. 649.

44 J-L. Fagnart, op. cit., p. 24.

45 See R-O. Dalcq, ,,La prévisibilit¢ du dommage est-elle une condition nécessaire de la
faute ?, in Hommage a J.Heenen, Bruxelles, Bruylant, 1994, p. 83 et s.; L. Cornelis,
,,Le sort imprévisible du dommage prévisible“, note sous Cass., 11 avril 1986, R.C.J.B.,
1990, p. 79.
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= Good faith: The victim must act in Good faith and could thus have to take
reasonable steps to mitigate his losses*¢ (see infra 53-54).

= The ,,certainty” of the causal link. Courts and scholars unanimously con-
sider that reasonable limits should be set to the extent to which remote eco-
nomic effects of a tort should be made compensable. Under Belgian tort
law, compensation has thus to be refused when the link of causality between
damage and the initial fault is not sufficient any more*’. Let us note that, as
regards contractual liability, economic damage must be a direct continuation
of the contractual breach to be recoverable under article 1151 of the Civil
Code.

= No duplication of compensation for the same loss*®. One could probably ar-
gue before the Belgian courts that the compensation must stop where other
elements start absorbing the damage (for example, when the raising of
prices makes it possible to reflect or ,,internalise” the additional costs result-
ing from GMO, the payment of unemployment benefits).

Unlike the Civil Code, the Belgian Product Liability Law limits the recover-
able damages. According to article 11, damage caused to the person are fully
covered (§.1), but the damages caused to property are only recoverable if they
regard assets which are of a type normally used or consumed for private rea-
son, and if they have been used by the injured party mainly for private rea-
sons. Moreover, the damage caused to the product itself is never indemnified
(§ 2)®. Therefore, when the economic losses resulting from the presence of
GMO are a consequence of an attack to crops cultivated with a professional
aim (for example: corn fields intended for commercial sale), this damage will
not be recoverable on the basis of this law. It is undeniable that this exclu-
sionary rule considerably limits the practical utility of the law for our pur-
pose’. In the same way, with regard to economic loss independent of harm to
the crop owned by the victim, it should be considered, in the absence of simi-
lar existing case law in Belgium, that recovery should not be granted on the
basis of this law because of the professional character of the economic losses
and its finality which is the safety of persons and property>'.

46 B. Hanotiau, ,,Régime juridique et portée de 1’obligation de modérer le dommage dans le
droit de la responsabilité civile contractuelle et extracontractuelle, R.G.4.R., 1987,
n°11.289.

47 1. Durant, ,,A propos de ce lien qui doit unir la faute au dommage*, op. cit, p. 11 et s.

48 Cass., 3 mai 1988, Pas., 1988, 1, 1061, J.T., 1989, p. 112.

49 P. Henry et J-T. Debry, ,,La responsabilit¢ du fait des produits: derniers développe-
ments*, in Droit de la responsabilité: morceaux choisis, CUP, vol. 68, Bruxelles, Lar-
cier, 2004, p. 183.

50 On this topic, see G. Gathem, op. cit., p. 205-206 and the quoted authors.

51 En ce sens, G. Gathem, op. cit., p. 206 ; B. Dubuisson, ,,Libres propos sur la faute aqui-
lienne* in Mélanges offerts a M. Fontaine, Bruxelles, Larcier, 2003, p. 159 ; M. Faure et
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In theory, the economic losses resulting from the presence of GMO could be
compensated in natura (for example: the prescription of measures intended to
put an end to the harmful state) provided that the plaintiff requires it, that it is
possible and that it does not constitute an abuse of right>2.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

These losses will be recoverable on the basis of article 1382 only if the farmer
proves that they are certain and that they result from a fault. It is likely that ju-
risdictions will be more reluctant to grant compensation for economic losses
resulting from the fear of the consumers than for the losses resulting from the
concrete and actual admixture. Indeed, the more remote the damage is from
the act generating liability, the more its certain character will be tenuous and
this makes it hypothetical.

Then, the plaintiff will have to introduce evidence that his economic loss
related to the fear of consumers, due to a faulty act of a nearby farmer and that
this fault is in causal link with the fear of consumers and also with the eco-
nomic loss which results from it. And yet, the mere cultivation of GMO does
not constitute a fault in itself, subject to the authorization, even if this cultiva-
tion generates fears.

Furthermore, it will have to be established that without the culture of GMO in
the vicinity, consumers would not have had this fear. Recovery will not be al-
lowed when the lowering incomes due to the fear of consumers would have
appeared without the GMO cultivation in the vicinity.

Finally, it is worth noting that this kind of economic loss could have been
generated by a fault of the authorities or the media. The following cases could
occur:

= Under special circumstances, the grant of an authorization could deviate
from the behaviour of a normally careful administration, — for instance, a
breach of the precautionary principle (principe de precaution) —, and then
constitutes a fault in the sense of article 1382 of the Civil Code.

= The administration that has not set forth the proper conditions to limit the
risks of contamination, might be deemed negligent.

W. Vanbuggenhout, ,,Produktenaansprakelijkheid. De Europese richtlijn: harmonisatie
en consumentenbescherming®, R.W., 1987-88, p. 12, n°25.

52 Cass., 21 avril 1994, Arr. Cass., 1994, p. 392 ; Cass., 20 janvier 1993, Pas., 1993, 1, 67,
JL.M.B., 1993, p. 635.
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= The administration should be held liable when it has generated this fear by a
non-suitable information campaign.

= Etc

(c) Where does your legal system draw the line between compensable and
non-compensable losses?

In theory, all the economic losses of the farmers of an area, and even of a third
country, shall be fully indemnified under the Belgian tort law since those are
certain that they result from a faulty act of a third party and that they are caus-
ally linked with this faulty act’>. The certainty of damage as well as causal
link must be based on convincing elements leading to a real certainty, which
can however rise from a very high and not contradicted probability>*.

Nevertheless, some of these losses will present so high a degree of distance in
comparison with a quite localised faulty contamination that the judge will re-
fuse to compensate them. For these cases, the borderline will then be drawn
by the application of the normal requirements of the fault-based liability (see
supra no. 36 ff.). Therefore, compensation shall not be allowed when the
judge notes that the certainty of the causal link or the certainty of the damage
does not exist any more. The point will then be that it will be more difficult
for the farmer who is geographically far away from the faulty cultivation to
prove the certainty of the causal link between his economic losses and the
faulty contamination than for the immediate neighbour of this culture.

A farmer might thus not be able to establish the causal link with sufficient
certainty between a fault of a nearby farmer and his lowering incomes. In this
case, the plaintiff can try to demonstrate that the faulty cultivation made him
lose a real opportunity to earn an amount of income (to be determined) and
claim recovery for the loss of this opportunity. To the contrary, the damage
resulting from its loss is not recoverable when the opportunity is only hypo-
thetical. In the absence of precise elements of valuation, the economic value
of the lost opportunity will be evaluated ex eequo and bono, which cannot be
equal to the advantage that this opportunity would have gotten. One has to
note that the Supreme Court recently issued limits regarding the application of
the theory of the loss of an opportunity by reaffirming that it still requires the
causal link to be certain®. Nevertheless, the majority of Belgian authors are of
the opinion that the scope of this jurisprudence only concerns the loss of the

53 Unlike some non-fault-based liability regime, such a Product Liabilty, which imposes a
financial ceiling.

54 J-L. Fagnart, ,,Petite navigation dans les méandres de la causalité”, R.G.4.R., 2006,
14.080, n°41.

55 Cass., 17 avril 2004, J.T., 2005, p. 357, R.W., 2004-05, p. 92, R.G.D.C., 2005, p. 368 ;
Cass., 12 octobre 2005, RG. P050262F, sur http://www.cass.be.
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possibility of avoiding the occurrence of a risk when this risk had already oc-
curred. It should thus not prevent recovery of a certain loss of a hope to make
some profit margin or to conclude a worthy sale of cereals®.

(d) Which are the criteria for determining the amount of compensation in
general?

The common rules on liability do not impose a financial ceiling to compensa-
tion. The Supreme Court regularly reminds parties about the principle of full
recovery, i.e. the victim has to be compensated for its entire damage. But the
full recovery of damage also contains its own limit: the reparation shall not
exceed the amount of the damage. Therefore, the plaintiff is not entitled to
claim compensation for a damage that has already been indemnified. More-
over, Belgian Tort Law does not recognize the notion of punitive damage
(dommages punitifs).

The valuation of the amount of compensation will depend on the preliminary
identification of the damage:

= [f the presence of GMO did nothing but generate additional expenses (for
example, costs of labelling), only the refunding of these expenses shall be
granted.

= [f the contaminated crops have been sold, but at a lesser value, only the de-
preciation shall be compensated.

= In the event of withdrawal and/or destruction of the crop, the expenses gen-
erated by it will be compensated by the responsible person.

= If the presence of GMO prevented the fulfilment of a sale contract on the
contaminated products, the loss will consist of the deprivation of the profit
expected for the fulfilment of this contract.

= Etc

The evidence of the amount of these losses shall be brought by all means of
right subject to a contradictory rule (principe du contradictoire). It could in
particular be based on statistics, the prices of the market, the incomes of pre-
vious years, etc. If necessary, a legal expert can be ordered by the judge in or-
der to valuate these losses after due hearing of the parties. The fees for this
expert are in theory to be paid by the succumbing party.

56 Voy. par exemple, Civ. Bruges, 27 septembre 1999, R.W., 2000-01, p. 951 and the deci-
sions quoted in I. Durant, op. cit., p. 35.
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If the damage is certain in its existence but there is a lack of an accurate ele-
ment to valuate its amount, the judge will most likely fix the allowance ex
cequo and bono by taking account of all the elements likely to exert an influ-
ence on this calculation (for instance, the market price for such cereal at a
given moment).

(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

Unlike the Civil code, the law of 25 February 1991 provides for the deduction
of a fixed amount of 500 euros for damage to property in order to avoid litiga-
tion in an excessive number of cases. On the other hand, the Belgian law did
not set a limit for the total liability of the producer for serial damages caused
to persons although the European directive allowed it (article 16). Limitations
of liability can also be provided by contract.

No rule formally forces the victim to restrict its damage. Nevertheless, the
victim must act in good faith and this requirement could require him to take
reasonable step to mitigate his damage. The victim will bear the aggravation
of the damage caused by his own negligence®’.

Therefore, the victim will probably not be entitled to claim compensation for
all his losses if he refused to clear part of his contaminated crops where he
had the opportunity to do so without further damage being caused.

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

The farmers can subscribe an insurance RC exploitation.
(g) Which procedures apply to obtain redress in such cases?

There is no specific procedure. The action must be brought before the compe-
tent court and in compliance with the rules of the Code of Civil Procedure
(Code judiciaire).

However, it must be stressed that liability normally expires after a length of
time. Indeed, the limitation period for proceedings as regards non-contractual
civil liability, is ,,5 years as from the day which follows that where the injured
person became aware of the damage or its aggravation and the identity of the
liable person” and in any case, 20 years from the date on which the fact gen-
erating the damage occurred (article 2262bis of Civil Code). As regards defec-
tive products, the law of 25 February 1991 provides for a limitation period of
3 years starting from the day on which the plaintiff became aware, or should

57 R-O. Dalcq et G. Schamps, op. cit., p. 737.
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reasonably have become aware, of the damage, the defect and the identity of
the producer.

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

No.

[11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

The Royal decree of the 21 January 2005 sets forth duties of monitoring for
GMO farmers. The sampling and testing justified by this monitoring will rest
on these farmers.

2. If there are no specific provisions, arethereindustry-based rules? Or
do general rules apply?

If the sampling and testing costs are incurred within the framework of a pro-
ceeding, for example a claim for the recovery of economic losses, it is in the-
ory the succumbing party to bear them. In order for the judge to order an ex-
pert, it will have to be established that there is a prima facie ground for liabil-

ity.

To the contrary, where it is about a proceeding brought before a repressive
jurisdiction, for example, when the civil liability results from the responsibil-
ity of a penal infringement, the expert fees ordered by the judge, will be sup-
ported by the State.

3. Aresuch costsrecoverable only if thetests prove actual GMO
presence, or even without such outcome?

See supra no. 60-61.

IV. Cross-border issues

Belgian International Private law does not provide for any specific rules.
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1. Rulesof jurisdiction®®

In the event of the application of the ,,Brussels I” Regulation, the jurisdiction
to which the defendant can be assigned, under the terms of article 5, 3° and 4°,
is ,,in the courts of the place where the harmful event occurred or may occur”
i.e. the ,,place where the damage occurred either the place of the causal event
which is at the origin of this damage™®, or ,,as regards a civil claim for dam-
ages or restitution which is based on an act giving rise to criminal proceed-
ings, in the court seized of those proceedings, to the extent that that court has
jurisdiction under its own law to entertain civil proceedings”. When jurisdic-
tion is based on the place of the occurrence of the damage, only the direct
damage, which must be local, must be taken into account. Thus in the case of
damage undergone by a Belgian company because of the losses of one of its
German subsidiaries consecutive to the presence of GMO, it is the German
subsidiary which is the direct victim as this damage occurred in Germany.
The judge will not be competent for other damage located abroad.

As regards cases falling outside the scope of ,,Brussels I” Regulation, the
Belgian Code of International Private Law allows the competence the of Bel-
gian courts to take precedence if the act generates liability or the damage oc-
curs in Belgium (article 96).

2. Rules of conflict of laws

The Belgian Code of International Private Law lists points of attachment
aiming at indicating the law of the country with the closest links to the situa-
tion (article 99)%0:

= The residence of the parties in the same country at the time of occurrence of
the harmful fact;

= For lack of habitual residence in the same country, the law of the Country
where the whole of the liability’s components, namely the act causing liabil-
ity and the damage, did occur but ,.entirely”;

58 F. Rigaux et M. Fallon, Droit international privé, (3ed.) Bruxelles, Larcier, 2005, pp.
919-923.

59 C.J.C.E., aff. 21/76, 30 novembre 1976, Bier c. Mines de potasse d’Alsace, Rec., 1976,
1735.

60 F. Rigaux et M. Fallon, op. cit., p. 923.
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= For the other cases, the law of the country with the closest links to the con-
cerned obligations.
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3. CYPRUS

Louise Zambartas
I. Special Liability or Compensation Regimes

There is no special GMO regime in Cyprus and the Government has proved
unwilling to share its plans.

In fact, at the present time GM crops are illegal in Cyprus and this seems
likely to remain the case for the foreseeable future. Which, in theory, means
the Government does not have to address many of these issues.

There is almost no chance at all that a neighbouring conventional/organic
farmer may get compensation for his economic loss given the political situa-
tion in Cyprus (discussed further below). In addition, there is a policy of no
recovery for economic losses under the Cyprus tort law. In fact there is a
rather strong non compensatory culture in evidence in the courts, generally.

There is no alternative form of compensation mechanism under Cyprus law.

As no liability regime exists, either exclusive or otherwise, a plaintiff would
be forced to reply upon the general law. The only relevant legislation in Cy-
prus regarding this area of the law is the general law of tort, which is dis-
cussed in detail below.

The Government has stated that legislation for liability due to admixture of
GMOs is being discussed by an ad-hoc group of experts. It is very much at the
initial stages of preparation of the specific regulations.

I1. General Liability or other Compensation Schemes
1. Introduction

The only relevant legislation in Cyprus regarding this area of the law is the
Civil Wrongs Law.! The legislation is divided as follows:

= Part I, Preliminary;
= Part II, Rights and Liabilities of Certain Persons;

1 Cap 148, as amended by Law 87 of 1973, Law 54 of 1978, Law 156 of 1985, Law 41 of
1989, Law 73 (1) of 1992, Law 101 (1) of 1996, Law 49 (1) of 1997, Law 29 (I) of
2000 and Law No. 160(1)/2003.
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= Part III, Civil Wrongs and Defences to Certain Actions Therefore;
= Part [V Miscellaneous Provisions as to the Recovery of Remedies; and
= Part V, Miscellaneous.

Section 29(1)(c) of the Courts of Justice Law of 1960 (Law 14 of 1960) pro-
vides that the Common Law and the principles of equity apply in Cyprus,
provided that they do not conflict with the Constitution of the Republic or
with Laws passed by the House of Representatives. In the case of Peletico
Plasters Ltd v George Moaaskalli and Others,* the Supreme: Court, inter alia,
stated that the Civil Wrongs Law, as amended by Law 156 of 1986 with the
Supreme Court’s judgments, shows that no exhaustive codification of the law
of torts exists since the Cypriot courts apply the English Common Law ac-
cording to the provision of section 29(1)(c) of the Courts of Justice Law of
1960.

Cyprus follows English tort law in many instances, but there is no require-
ment for the courts to follow English decisions and they do not form binding
precedents. The Cypriot courts exercising civil jurisdiction have never attrib-
uted a binding effect to the various English judgments; these are only consid-
ered to be persuasive since the Cypriot courts over the years have developed
their own precedents in this area of the law and, in reaching a decision, the
courts consider the facts and circumstances of each case separately.

In recent times, there has been a marked move away from English decisions.
It is likely that an English precedent allowing recovery for economic loss in
the circumstances of interest to us, would not be followed in Cyprus and the
culture of non recovery would prevail.

Historically, torts under Cyprus Law are divided into two main classes,
namely:

= Trespasses; and
= Actions ,,on the case®.

A trespass is a direct and forcible injury and actions ,,on the case™ are actions
for damage caused otherwise than directly and forcibly. (In the case of GMOs,
actions would fall within the second category and clearly it is this category
which concerns us here).

Nevertheless, remedies now depend on the substance of the right and not on
whether they can fit into a particular framework. The interests which the law
of torts will protect include physical harm, both to persons and to property; a
person’s reputation, dignity or liberty; the use and enjoyment of his land; and
his financial interests. Whether a particular type of harm will entitle the victim

2 Civil Appeal 9356, 13 February 1998.
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to redress varies considerably with the manner in which it occurred. In broad
terms, there is a spectrum of conduct ranging from intentional through care-
less to accidental.

In the Civil Wrongs Law, there is no concrete classification of the offences
which exist. Despite this, it can be said that the various offences included in
the law are classified as those concerning persons, e.g. battery and those con-
cerning interference with interests in property, e.g. trespass to land. In any
society, conflicts of interest are bound to lead to the infliction of losses which
increase with the level of social interaction. However, it is only when an
interest is recognised at law that it gives rise to a legal right, the violation of
which constitutes a ,,wrong*. An accurate definition regarding this area of the
law is impossible, bearing in mind the various functions of the law, the
different types of torts, and the interests which the law purports to protect.
Most of the existing definitions are either too abstract or too cumbersome to
be of any practical value.

According to section 8 of the Civil Wrongs Law, a person under the age of 18
years may sue and, subject to the provisions of section 9, be sued in respect of
a civil wrong, provided that no action shall be brought against any such per-
son in respect of any civil wrong when such wrong arises directly or indirectly
out of any contract entered into by such person.

Under section 61 of the Civil Wrongs Law, compensation in respect of any
civil wrong is recoverable only once. Liability in this area of the law may
arise in one of several ways.

First, liability may be imposed as a legal consequence of a person’s act or
omission, if he is under a legal duty to act. Liability may also be imposed as
the legal consequence of an act or omission of another person with whom he
stands in some special relationship, such as that of master and servant, known
as ,,vicarious liability*3.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

An important element of the foundation of an action in tort is the relation
between the original activity or omission and the consequences to the plain-
tiff. The issue of causation is of greater importance where damage is a neces-
sary element in liability. However, a blameworthy person is not liable for all
the damage he can be said to have ,,caused*.

3 Civil Wrongs Law, ss 13 and 14; Brodie and Others v Theodourou and Others, Civil
Appeal 9497, 22 September 1998.
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Causation is a complicated notion. In order to attribute responsibility plaintiffs
have traditionally been required to persuade the judge that it was more likely
than not that the particular defendant’s conduct contributed to the occurrence
of the harm in issue. If a person manages to persuade the judge of that, even
by a bare margin, then he should obtain full compensation. Causation is a
question of fact.

In deciding this issue, the test applied by the courts is neatly illustrated in
Barnett v Chelsea and Kensington Hospital Management Committee,* known
as the ,,but for test. Once a causal connection between the defendant’s con-
duct and the plaintiff’s harm is established in this sense, it must be asked
whether this connection is sufficient for it to be fair to impose liability on the
defendant. Apart from causation, the following points relating to the issue of
»remoteness of damage* must be considered:

= The damage must be of a kind recognised by law.

There must be foreseeability of damage to the plaintiff. Foreseeability is a
question of fact. As Lord Reid said, ,,The defendant will be liable for any
type of damage which is reasonably foreseeable as liable to happen even in
the most unusual case, unless the risk is so small that a reasonable man
would in the whole circumstances feel justified in neglecting it“.’

= The damage sustained must be the same as the damage that was foreseen;
otherwise, it is considered to be too remote. The case of The Wagon Mound®
is the governing authority. An increasingly favoured interpretation of that
case is that the tortfeasor is liable for any damage which he can reasonably
foresee, however unlikely it may be, unless it can be brushed aside as far-
fetched.

The principle that the defendant is not relieved of liability because the damage
was more extensive than might have been foreseen is applied in the Cyprus
courts.

There are no rules allocating the costs of testing or of other means to establish
causation.

(b) How is the burden of proof distributed?
The claimant has the legal burden of proof on the question of causation. This

means that the claimant must show, by evidence, that the defendant caused the
incident on the balance of probabilities.

4 (1969) 1 QB 428.
5 Koufos v C Czarnikow Ltd (1969) 1 AC 350, at p 385.
6 (1961) AC 388.
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The principle instance under Cyprus law, where the onus of proof shifts to the
defendant is provided for in section 55 of the Act, which embodies the well-
known maxim of res ipsa loquitur and it reads as follows:

,»In any action brought in respect of any damage in which it is proved that
the plaintiff had no knowledge or means of knowledge of the actual cir-
cumstances which caused the occurrence which led to the damage and
that damage was caused by some property of which the defendant had full
control, and it appears to the court that the happening of the occurrence
causing the damage is more consistent with the defendant having failed to
exercise reasonable care than with his having exercised such care.”

In Achilleas Morides v Chrystalla loannou’ an action was brought by the
appellant against the respondent in respect of damage caused to his storeroom
by the fall of the respondent’s first floor. It was repeated that section 55 of the
Act makes the res ipsa loquitur principle of English Common Law part of the
statutory law of Cyprus.

Furthermore, in Costas Michael Skapoullaros v Nippon Yusen Kaisha and
Others,3 A Loizou J, the then President of the Supreme Court, stated in his
judgment:

,»The plaintiff also rested his case on the doctrine of res ipsa loquitur. This
doctrine was fully explained (see also Pavli v Avraam, Civil Appeal
10067, 24 February 2000) in Emir Ahinet Djemal v Zinz Israel Navigation
Co Ltd and Another, (1967) 1 CLR 227, at p 244, by reference to the Eng-
lish authorities and with which exposition of the law I fully agree. Indeed
in the circumstances of this case this doctrine does apply if we are to ig-
nore the explanation for its cause offered by the witnesses for the plain-
tiff. In such a case, then we are left with a situation where the cause of the
accident is not known. Then, the res can only speak so as to throw the in-
ference of fault on the defender in some cases where the act of the de-
fender is unexplained.”

A recent judgment of the Supreme Court of Cyprus referring to the doctrine of
res ipsa loquitur is Geopan Co Ltd and Others v Panagi,’ which cites the case
of Achilleas Morides, where the following was stated:

»We are discussing issues relevant to the mechanisms of proving breach
of the duty of care assuming that such a duty exists; otherwise the attempt
is purposeless. The doctrine of res ipsa loquitur is of no significance at
this preliminary stage.”

7 (1973) 1 CLR 117.
8 (1979) 1 CLR 448.
9 Civil Appeal 9594, 10 November 1999.
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According to section 52 of the Law, in any action brought in respect of any
damage, the onus of proof shifts to the defendant when the damage was
caused by any dangerous thing other than fire or an animal and the defendant
was the owner of or the person in charge of such thing or the occupier of the
property from which that thing escaped.

It is possible that res ipsa lociteur could apply to cases of contamination by
GMOs. Of course, the courts have not yet considered this application of the
doctrine.

(c) How are problems of multiple causes handled by the general regime?

Where there are multiple causes of the claimant’s damage the effect of the but
for test may be to leave the claimant with no remedy. The courts in Cyprus
have not encountered cases based on multiple causation but would be likely to
follow the common sense approach of the English courts where the effect of
multiple causes will depends on whether causes are concurrent or successive.
With concurrent causes the courts have adopted a common sense approach, by
apportioning liability on a proportionate basis, dependent on the facts. The
courts apportion liability between multiple defendants and then proceed to
consider whether the claimant should suffer some reduction in his claim for
contributory negligence.

With successive causes, the cases of Baker v Willoughby'® and Jobling v As-
sociated Dairies'" indicate the law in these difficult circumstances. Lord Keith
stated ,,... the assessment of damages for personal injuries involves a process
of restitution in integrum. The object is to place the injured claimant in as
good a position as he would have been in but for the accident. He is not to be
placed in a better position”.

With regard to joint and several tortfeasors: If two or more people cause one
plaintiff different injuries, then no special rule applies. The plaintiff may sue
each tortfeasor separately for the injury each has caused. Where two breaches
of duty or other tortious acts cause one single injury the position is more com-
plex. The basic position is that the plaintiff can sue all or any of them and
each individual is wholly liable for the full extent of the harm although the
plaintiff can of course only recover his loss once.

As has been stated, the claimant has the legal burden of proof on the question
of causation and must prove causation on the balance of probabilities. The
courts in Cyprus have not developed special rules which apply to difficult
cases on causation. However, the courts in England have encountered some
problems with proof of causation. A leading case in this area is — McGhee v

10 (1969) All ER 1528.
11 (1982) AC 794.
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National Coal Board"* where the House of Lords — Lord Wilberforce found
the defendants liable as they had ,,materially increased the risk of injury®.
This was the test to be applied in such cases. The defendants were not allowed
to hide behind the evidential difficulties of showing what had actually caused
the harm. During the 1980’s, it became clear, in a number of cases that the
Court of Appeal and the House of Lords had different views about the deci-
sion in McGhee and how to deal with difficult cases on the proof of causation.
The Court of Appeal was adopting a far more liberal approach than the House
of Lords and what was needed was for a case to be appealed to the House of
Lords, so that they could try to resolve the situation. This happened in the
leading case of Wilsher v Essex Area Health Authority."® In this case there
were serious evidential difficulties for the plaintiff in proving causation and
the House held that in all cases, the claimant has the burden of proving on the
balance of probabilities that the defendant caused the damage. Lord Bridge
said: ,,Whether we like it or not, the law, which only Parliament can change,
requires proof of fault causing damage as the basis of the liability in tort.”

The House of Lords faced yet another difficult case concerning injuries to
employees in 2002 in Fairchild v Glenhaven Funeral Services Ltd,'* where
Lord Nicholls said ,,the unattractive consequence, that one of the potential
wrongdoers will be held liable for an injury he did not in fact inflict, is out-
weighed by the even less attractive alternative, that the innocent claimant
should receive no recompense ... it is this balance which justifies a relaxation
in the normal standard of causation required.”

The courts in Cyprus have not yet faced the challenge of such difficult cases
on causation. As has been stated, they would likely (but not obliged to) follow
the lead of the English courts.

3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

Under Cyprus law, there are certain common elements of tortious liability
which may be reduced to three primary categories, namely:

= Act or omission on the part of the defendant or a person for whom he is vi-
cariously liable;

= Mental element, whether of intention or negligence; and

= Damage.

12 (1973) 1 WLR.
13 (1987) 2 WLR 425.
14 (2002) 3 ALL ER 305.
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(i1) Act or Omission

With regard to the first element, ,,it is the act of the defendant which entails
liability on him for the harm happening to another whether the act be one of
commission or omission”, e.g. positive acts trigger liability in tort more easily
than omissions to act. The duty not to cause harm seems stronger than the
duty to prevent it happening.

The law has rarely provided a remedy for damage arising from mere omis-
sion. However, an important distinction must be drawn. A failure to do some-
thing in the course of an activity will be regarded as a bad way of doing the
act, not as an omission. Thus, a failure to stop at a ,,Give Way* sign while
driving a car is a bad way of performing the active operation of driving. An
omission is the failure to do some act as a whole, for which there is generally
no liability but, in some cases, the law has imposed a duty to prevent inertia.
Omission must be voluntary, i.e., a person knows that he is under a duty to act
or of the circumstances giving rise to the duty and abstains.

In the case of Slater v Worthington’s Stores', it was stated that an act or
omission is intentional with regard to its consequences in so far as the conse-
quences are foreseen and desired. It is negligent with regard to consequences
in so far as the consequences are not averted when a reasonable man would
have averted them. Where the consequences are averted but are not desired,
the term ,recklessness™ is to be preferred to ,.gross negligence®, which is
sometimes used.

Second, liability may be based on fault. Sometimes, an intention to injure is
required but more often negligence is sufficient. In other cases, which are
called cases of strict liability, liability arises in varying degrees independent of
fault.

Finally, whereas most torts require damage resulting to the plaintiff which is
not too remote a consequence of the defendant’s conduct, a few (such as tres-
pass and libel) do not require proof of actual damage.

(iii) Mental Element

The mental element has been customarily analysed in three categories,
namely:

= Absolute or strict liability;
= Intention; and
= Negligence.

15 (1941) KB 1488, (1941) 3 All ER 28.
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e Absolute or Strict Liability

The common feature of torts classified as of strict liability is that there can be
liability independent of intention or negligence on the part of the defendant.
Strict liability is essentially a negative idea in tort, as it means liability without
proof of fault. It does not tell us what liability is based on. In the twentieth
century the emphasis has been on fault based liability and strict liability has
been generally frowned on by the judiciary. However, some enclaves of strict
liability have survived and others have been created. There is no coherent
theme to link these areas. Some, such as the rule in Rylands v Fletcher'® ap-
plied in the Cyprus Courts, are judicial attempts to deal with problems created
by the Industrial Revolution. Yet again, the employer’s vicarious liability for
the torts of his employee can best be described as pragmatic responses of the
law to a particular problem. Stricter forms of liability tend to exist in the older
torts such as conversion and nuisance where liability is based on the fact of
invasion of the plaintiff’s interest rather than the defendant’s conduct.

e Intention

Intention as a jurisprudential term means the state of mind of a person who
foresees and desires that certain consequences shall result from his conduct.
Intention refers to the defendant’s knowledge that the consequences of his
conduct are bound to occur where the consequences are desired or, if not de-
sired, are foreseen as a certain result. Recklessness is usually categorised with
intention where it is used to signify the defendant’s awareness of a risk that
the consequences will result from his act.

e Negligence

Negligence in tortious liability is complicated by the existence of a separate
tort of negligence. At this point, the concern is with negligence merely as a
state of mind, i.e., either a person’s lack of attention to the consequences of
his conduct or the deliberate taking of a risk without necessarily intending the
consequences attendant on that risk.

The claimant adversely affected by GMOs would be most likely to sue in
negligence or nuisance under Cyprus law — as to nuisance, see below.

Negligence — According to section 51(1) of the Law, negligence consists of
causing damage by:

16 (1868) LR 3 HL 330.
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= Doing some act which in the circumstances a reasonable, prudent person
would not do or failing to do some act which in the circumstances such a
person would do'7, or

= Failing to use such skill or take such care in the exercise of a profession,
trade, or occupation as a reasonable, prudent person qualified to exercise
such profession, trade, or occupation would in the circumstances use or
take!'s.

Compensation may only be recovered'® by any person to whom the person
guilty of negligence owed a duty, in the circumstances, not to be negligent. It
was said, in Sofocleous and Another v Georgiou and Another® that it has been
stated in a number of cases that negligence is a specific tort and in any given
circumstances is the failure to exercise that care which the circumstances de-
mand.

What amounts to negligence depends on the facts of each particular case and
the categories of negligence are never closed.

The landmark decisions of Donoghue v Stevenson®', Hedley Byrne & Co Ltd v
Heller Partners®, Azazzs v London Borough of Merton®, L P Frazzgeskides
Co Ltd v loannis Mania*, The Attorney General v Pentaliotis Panapetrozr
Estates Ltd and Pezataliotis Panapetrozr Estates Ltd v The Attorney Gen-
eral®; were referred to in Sofocleous, where it was stated that ,,negligence is a
fluid principle which must be applied to the most diverse conditions and prob-
lems of human life*.

In negligence, the duty is not simply a duty to act carefully, but also not to
inflict damage carelessly. A general test by which the existence or non-
existence of a duty of care is determined was formulated by Lord Atkin in
Donoghue v Stevenson. The duty exists wherever one person is in a position to
foresee that an act or omission of his may injure another, and by ,,may” is
generally meant not ,,possibly might” but ,,is reasonably likely to”.

17 For the criterion of the reasonable, prudent person, see the recent case of loanzzidoa v
Nicolaides, Civil Appeal 10339, 18 February 2000.

18 Municipality of Limassol v Toynazou, Civil Appeal 9412, 7 June 1999.

19 Spyrou v Hadjicharalambous Bros, (1989) 1 CLR 298.

20 (1978) 1 CLR 154.

21 (1932) AC 562.

22 (1963) 2 All ER 575.

23 (1977) 2 All ER 492.

24 (1989) 1(A) CLR 70.

25 Civil Appeals 9067 and 9062, 23 October 1998.
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(b) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Nuisances are divided into two main classes, i.e., public nuisances and private
nuisances. A public nuisance also is a crime indictable under Common Law,
as opposed to private nuisance, which is solely a tort.

The focus of nuisance is primarily on the particular interest of the plaintiff
affected rather than on the nature of the conduct of the defendant responsible.
Accordingly, once undue interference is proved, the task of the plaintiff is eas-
ier than in negligence. ,,The great merit of framing the case in nuisance as dis-
tinct from negligence,” Denning LJ once observed, ,,is that it greatly affects
the burden of proof. It puts the legal burden where it ought to be, on the de-
fendant, whereas in negligence it is on the plaintiff.”2¢

Public nuisance is an unlawful act or omission which materially affects the
comfort and convenience of a class of subjects who come within the sphere of
its operation. Public nuisance is not necessarily connected with an interfer-
ence with the use of land, and therefore the plaintiff need not have an interest
in land to be entitled to file an action.

Under section 45 of the Law, a public nuisance consists of some unlawful act
or omission to discharge a legal duty where such act or omission endangers
the life, health, property, or comfort of the public or obstructs the public in the
exercise of some common right.

Furthermore, in section 45, a provision is made that no action shall be brought
in respect of a public nuisance?’, save by:

= the Attorney-General for an injunction; or
= any person who has suffered special damage thereby.

Private nuisance may be described as unlawful interference with a person’s
use or enjoyment of land, or some right over or in connection with it.?

Under section 46 of the Act, a private nuisance consists of any person so con-
ducting himself or his business or so using any immovable property of which
he is the owner or occupier as habitually to interfere with the reasonable use
and enjoyment, having regard to the situation and nature thereof, of the im-
movable property of any other person. The provisions of this section shall not
apply to any interference with daylight. No plaintiff may recover compensa-

26 Heuston and Buckley, Salmond and Heuston on the Law of Torts (21st ed, 1996).
27 Alexandros Kiran v Philippos A Protopopas and Another, (1977) 1 JSC 121, at p 124.
28 Read v Lyons & Co Ltd (1945) KB 216, at p 236.
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tion in respect of any private nuisance unless he has suffered damage
thereby.?

In Slosif Paphitis v Nicos Stavrou®® it was stated that ,,an essential ingredient
of this civil wrong is that there should be habitual interference with the rea-
sonable use and enjoyment of immovable property of any other person®. The
burden was on the appellant to satisfy the court that there was such interfer-
ence and, according to the findings of the trial court, she failed to do so.

On the facts of Demetriou, the noise created by the straightening workshop of
the defendant was not excessive but was the ordinary noise of a straightening
workshop which was audible if one approached the factory closely. Therefore,
the noise complained of was not such as to interfere with the comfort and
convenience of the appellant and the reasonable use and enjoyment of her

property.

In Chrysothemis Palantzi v Ivlicolas Agrotis, Chrysothenzis Palantzi v Nico-
las Agrotis’! it was held that:

It also is necessary to take into account the circumstances and character
of the locality in which the complainant is living; The making or causing
of such a noise as materially interferes with the comfort of a neighbour
when judged by the standard to which I have just referred, constitutes an
actionable nuisance and it is no answer to say that the best known means
have been taken to reduce or prevent the noise complained of, or that the
cause of the nuisance is the exercise of a business or trade in a reasonable
and proper manner. Again, the question of the existence of a nuisance is
one of degree and depends on the circumstances of the case.”

Furthermore, it was stated that the law must strike a fair and reasonable bal-
ance between the right of the plaintiff to the undisturbed enjoyment of his
property on the one hand, and the right of the defendant, on the other hand, to
use his property for his own lawful enjoyment.

According to section 47 of the Act, it is a defence to any action brought in
respect of any private nuisance that the act complained of was done under the
terms of any covenant or contract binding on the plaintiff which inures for the
benefit of the defendant.

29 Sakellarides and Another v Michaelides and Two Others (1965) 1 CLR 367; Sysneon-
ides and Another v Liasidou (1969) 1 CLR 457.

30 (1970) 1 CLR 140.

31 (1968) 1 CLR 448, at p 455.
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It is not a defence to any action brought in respect of a private nuisance that
the nuisance existed before the plaintiff’s occupation or ownership of the im-
movable property affected thereby.

(c) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability.

See above regarding categories of liability, including strict liability. Torts of
strict liability present a more difficult problem with regard to the defence of
remoteness of damage. Here foreseeability of damage is not necessary to es-
tablish liability, but foresight of harm may be necessary for remoteness pur-
poses.

According to section 60 of the Law, it is a defence to any action brought with
respect to a civil wrong that the act complained of was done under and in ac-
cordance with any enactment.

Furthermore, the Common Law defences of inevitable accident and contract-
ing out of liability (waiver) are applied by the Cypriot courts.

Mistake is generally no defence in torts of strict liability or in negligence. It is
clearly no defence to an action in trespass to land or trespass to goods (and
conversion). Its relevance as a defence is limited to cases where ,,reasonable-
ness“ is required, for acting upon a reasonable mistake of fact may then be
important.

The defence of inevitable accident can be successfully invoked by the defen-
dant when, in doing an act which he may lawfully do, he causes damage with-
out either, negligence or intention on his part. In Theodoulou v Pelopidha > it
was held, inter alia, that, if the facts proved by the plaintiff raise a prima facie
case of negligence against the defendant, the burden of proof is then cast on
him to establish facts to negative his liability, and one way in which he can do
this is by proving inevitable accident. In Theodoulou v Pelopidha, reference
was made to Merchant Prince®?, where the following was stated:

The burden rests on the defendants to show inevitable accident. To sus-
tain that, the defendants must do one or other of two things. They must ei-
ther show what was the cause of the accident, and show that the result of
that cause was inevitable; or they must show all the possible causes, one
or other of which produced the effect and must, however, show with re-
gard to every one of these possible causes that the result could not have

32 (1981) 1 CLR 230, at p 234.
33 (1892) 179, at p 189.
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been avoided. Unless they do one or other of these two things, it does not
appear to me that they have shown inevitable accident.

The defence of extinction of liability may be invoked when there exists such
an agreement which may be construed before or after the infliction of the
damage and may be covering personal or vicarious liability. However, such
agreements are occasionally prohibited by various statutes or the Common
Law. The Common Law prohibits such agreements when these are in conflict
with public policy.3*

4. Damage and remedies
(a) How is damage defined and measured?

Generally, the law of torts is concerned with those situations where the
conduct of one party causes or threatens to cause harm to the interests of other
parties. Compensation is a major function of the law of torts and it is best
performed only when compensation is rightly payable. The very concept of
compensation entails the notion of harm or damage. Nevertheless, damages
are sometimes awarded where no harm has been suffered, its absence being
concealed by the statement that the plaintiff’s rights were infringed.

The main function of the law of torts is the recognition and protection of
interests. An interest may be defined as a claim or need or desire of a human
being or a group of human beings which the individual or group seeks to
satisfy and of which, therefore, the ordering of human relations in a civilised
society must take account. Harm or damage to those interests may take many
forms, such as injury to the person, damage to physical property, damage to
financial interests, and injury to reputation. In any given situation, it is of the
essence that the plaintiff should be restored to the position he would have
been in had the tort not been committed.

Proof of any kind of damage will not give rise to a claim in tort.

There are necessarily some types of loss which the law cannot recognize as
giving rise to legally redressable injury. Thus, some harm is too trivial to
found an action, while the courts look on other harm as part of the give and
take of life in a world in which interests must often compete and conflict.?

Theoretically, deterrence could be a function of the law of torts by the appli-

cation of a standard of reasonable care. It is certainly true that at least some
parts of the law dealing with premeditated conduct do help to serve this pur-

34 W.V.H. Rogers, Winfield and Jolowicz on Tort (13th ed, 1989), at p 712.
35 Allen v Flood (1898) AC 13.
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pose as well as that of deciding whether or not redress for damage already suf-
fered should be ordered.

Another function which the law of torts performs is that of allocating or redis-
tributing loss and this is so in relation to actions where the plaintiff is seeking
monetary compensation for the injury he has suffered. ,,It is the business then
of the law of torts to determine when the law will and when it will not grant
redress for damage suffered or threatened and the rules of liability whereby it
does this.””36

An action in tort is usually a claim for pecuniary compensation in respect of
damage suffered as the result of a legally protected interest. Furthermore, the
task of the courts is, first, to decide which interests should receive legal pro-
tection and, second, to hold the balance between interests which have received
protection.?’

In Paraskevaides (Overseas) Ltd v Christofis®, it was stated that the object of
an award of damages is to do justice to the loss and damage of the injured
party without imposing an inordinate burden on the tortfeasor. In other words,
the award must be socially acceptable. Consequently, the social ethos at the
material time is invariably a consideration relevant to the task, particularly
with regard to non-pecuniary loss. Pecuniary loss, being more amenable to
mathematical calculation, is less dependent on social norms. The aim of the
exercise is to arrive at a figure at the end of the process that is fair and reason-
able in the circumstances of the case.

Any person who shall suffer any injury or damage by reason of any civil
wrong committed in the Republic will be entitled to recover from the person
committing or liable for such civil wrong the remedies which the court has
power to grant.>

The courts, in the performance of their duty, should give fair and reasonable
compensation to the plaintiff to put him in the same position, so far as money
can do it, as he would have been in had he not sustained those injuries.*® The
general principle of assessment is restitution in integrum.

36 W.V.H. Rogers, Winfield and Jolowicz on Tort (13th ed, 1989), at p 2. 5 Civil Wrongs
Law, Cap 148.

37 Heuston and Buckley, Salmond & Heuston on the Law of Torts (21st ed, 1996), at p 13.
108 Paraskevaides (Overseas) Ltd v Christofis (1982) 1 CLR 789, at p 793.

38 (1969) 1 CLR 332, at p 340.

39 Civil Wrongs Law, s 3; Spyrou v Hadjicharalambous, (1989) 1 CLR 298, at p 304.

40 Poulloic v Constantinou (1973) 1 CLR 177; Paraskevaides (Overseas) Ltd v Christofis
(1982) 1 CLR 789.
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In economic torts, the basic question is what has the plaintiff lost, not what the
defendant can pay.*!

(i) General Damages

General damages are for general damage. It is the kind of damage which the
law presumes to follow from the wrong complained of and which therefore
need not be expressly set out in the plaintiff’s pleadings. General damages are
awarded for physical injury, pain and suffering, loss of amenity of life, and
the loss of future earnings.

In Kyriakos Mavropetri v Georgiou Louca® it was stated that the case law
reveals a steady increase in the level of general damages awarded, reflecting a
greater sensitivity towards human pain, worry about disability, and distress
due to exclusion from daily human activities.*?

(iii) Special damages

Special damages signify the element of particular harm which the plaintiff
must prove.*

In Emmanuel and Another v Nicolaou and Another® it was stated that special
damages are such as the law will not infer from the nature of the act. They do
not follow in ordinary course. They are exceptional in their character and
therefore must be claimed specially and proved strictly.

(iv) Exemplary Damages

Exemplary damages are not compensatory. They are awarded to punish the
defendant and to deter him from similar behaviour in the future. In relation to
the law governing the issue of exemplary damages, the English case of
Rookes v Barnard is considered to be quite remarkable. In that case, the court
set out the requirements that must be met to award such compensation.

41 General Tyre and Rubber Co Ltd v Firestone Tyre Co Ltd (1975) 1 WLR 819, at p 824.

42 (1995) 1 CLR 66, at p 74.

43 Paraskevaides Overseas Ltd v Christofi (1982) 1 CLR 789; Polycarpou v Adamoy:
(1998) 1 CLR 727, Finikarides and Another v Georgiou and Others (1991) 1 CLR475;
Panayi v Theodorou (1992) 1 (B) CLR 1303; Constantinou L, loannou (1993) 1 CLR
669.

44 Heracleous v Pitrou (1994) 1 CLR 239; Kyriakides v Fralagoaadis & Stefanou Ltd and
Others, Civil Appeal 9811, 26 February 1999; Loizou v Morritzis, Civil Appeal 10085,
21 June 1999.

45 (1977) 1 CLR 15, at p 34.
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However, in Papakokkinou and Others v Kanther*, the Supreme Court of
Cyprus, without ruling on the issue whether the principles of Rookes v Bar-
nard apply in Cyprus, preferred the wider principle permitting the award of
exemplary damages where the defendant’s conduct was so mischievous that
such punishment was necessary. Mischievous conduct is the kind which dem-
onstrates intense arrogance, rudeness, or an immoral motive and especially
where it tends to humiliate the victim of the tortious act.

Exemplary damages are punitive in nature; they are intended to teach the
defendant that ,tort does not pay*, and they are awarded in addition to com-
pensatory damages.

(v) Nominal Damages

Nominal damages are a small sum of money, awarded by way of recognition
of the existence of some legal right vested in the plaintiff and violated by the
defendant. Nominal damages are recoverable only in torts which are action-
able per se.

In Antoniades v Stavrou,*’” where the appellant proved the existence of the:
wrongdoing but failed to prove the exact damage he had suffered, the court
awarded nominal damages instead of rejecting the action.*®

(vi) Liability to pay damages for pure economic loss

The courts in Cyprus have had little opportunity to develop a policy and a
body of case law concerning this difficult area. Only one case is reported in
the Cyprus law reports where the central issue was the recoverability of eco-
nomic losses. And this case involved a negligent statement as opposed to a
negligent act; nevertheless, the approach taken in this case gives an insight
into the approach that would be taken to any claim for damages for pure eco-
nomic loss resulting from actions, rather than words, i.e. from contamination
by GMOs.

e Damages for Negligent Misstatement

In the past, according to the rule, someone could not be held liable for negli-
gent misstatements. Therefore, when a statement was made, even if the inten-
tion was for somebody to act on the basis of this statement and acted on the

46 (1982) 1 CLR 65.

47 Civil Appeal 9336, 29 May 1998.

48 Ttaaztis v Hadjirazichael and Another (1982) 1 CLR 301; Papakokkinou and Others v
Theodosiou (1991) 1 CLR 379
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basis of this to his detriment, the person who made the statement was not li-
able in Candler v. Crane, Christmas & Co.*

This rule was reversed starting with the judgment in Hedley Byrne & Co. v.
Heller & Partners.>® The current legal position based on the English jurispru-
dence was exposed in the Cypriot case Premier Chemical Co. Ltd v. Bank of
Cyprus Ltd etc>' When during the usual course of work somebody asks for
information or advice from another person under such circumstances where a
rational person would reasonably realise that that is being entrusted and there
is intention of action upon this information or advice, then the person provid-
ing it is obliged to show care. Whenever they do not show care and the other
person acts on the basis of this with a resultant economic loss, then they are
held liable for the loss.

JUDGMENT - Premier Chemical Co. Ltd v. Bank of Cyprus Ltd etc
(1998)2

R. GAVRILIDES, JUDGE: The appellant company produces and exports
pesticides to various countries abroad. Within the framework of its activi-
ties, it was cooperating with the appellant commercial bank. For many
years, the appellant was engaged in commercial transactions with Iraq.
For the exports to the said country, they received their payments in US
dollars. The payment was being made through a bank of Iraq to the appel-
lant for the appellant. In 1984 the payment was made with an irrevocable
confirmation of state credits on behalf of the issuing bank of Iraq. Al-
though this confirmation was given to the appellant, the payment was not
direct; it was made within the next twelve months. In 1985 the payment
method was modified. The issuing bank of Iraq was not providing an ir-
revocable confirmation. During that same year, due to the Iran-Iraq war,
numerous fluctuations in the exchange rate between the dollar and the
Cyprus pound had been observed. In order to protect the transactions of
the appellant, a pre-sale of dollars to the Central Bank was conducted.
With this method, the appellant was covered and knew in advance the
amount they would receive in Cyprus pounds within twelve months of the
commercial act. The presale was done through the appellant bank.

The pre-selling process was regulated by the Central Bank, which had in-
troduced the institution of deferred coverage as a measure to protect trad-
ers from fluctuations of the exchange rate between the Cyprus pound and

49 (1951) 2 K.B. 164.

50 (1963) 2 All E.R. 575. See Caparo Industries Plc v. Dickman (1990) 2 A.C. 605, Hen-
derson v. Merret Syndicates (1994) 3 All E.R. 506 and White v. Jones (1995) 1 All E.R.
691.

51 (1998) 1 Supreme Court Judgments 1931 — 36-05.

52 1 Supreme Court Judgments 1931 — 36-05.
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various currencies. The traders knew in advance the amount they would
receive in Cyprus pounds from their exports for a period of time of up to
twelve months since the agreement of the commercial act, regardless of
the fluctuations in the currency of the act against the Cyprus pound.

The deferred coverage was operating within the framework determined by
the relevant administrative Circulars of the Central Bank: the ,,basic” Cir-
cular which was issued on 29/12/1972, the Circular ,,amendment No.1”
which was issued on 5/4/1983 and the Circular ,,amendment No.2” which
was issued on 27/6/1984.

According to the ,,basic” Circular, the exporter that had a firm contractual
commitment for the payment of foreign exchange presented to the com-
mercial bank within a month from the commercial act the documents that
formed the ,.firm contractual commitment”. Next, the commercial bank
made an agreement with the Central Bank to pre-sell the foreign ex-
change. On the basis of the agreement, the exporter knew in advance the
exact amount of Cyprus pounds they would receive when the foreign ex-
change would be transferred from the commercial bank and delivered to
the Central Bank. If the relevant documents were presented to the com-
mercial bank after the course of one month from the commercial act, the
exporter would use another, special exchange rate, slightly less favourable
than the normal one.

The Circular ,,amendment No.2” covered the exporter that did not have a
,»firm contractual agreement” for the payment of foreign exchange, be-
cause for example, they made an offer of some duration and were expect-
ing its acceptance in order for a contract to be concluded. In this case, the
Central Bank took as a basis the best exchange rate of the day and when
the offer was changed into a ,,firm contractual agreement” the exporter
would present their contract to the Central Bank via their bank and a new
exchange rate would be used after several arrangements based on the ,,ba-
sic” Circular. If the contract was not presented, the Central Bank would
use the worst exchange rate of the past twelve months, which meant that
this difference would eventually burden the client of the commercial
bank.

About halfway through 1986, the appellant shipped pesticides bound for
Iraq and then presented the shipping documents with the invoices to the
appellant bank asking for the expected foreign exchange to be pre-sold to
the Central Bank. The appellant having considered that the documents
presented did not consist of a ,,firm contractual commitment” proceeded
to the conclusion of three contracts with the Central Bank, having as a ba-
sis the Circular ,,amendment No.2”. The Chief Executive Officer of the
appellant was informed about the contracts and signed them.
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Eventually, the commercial act with Iraq was cancelled.

Due to the fact that the appellant failed to use the ,,basic” Circular as it
should have done and used the ,,amendment No.2” instead, the appellant
holds the position that they suffered economic loss and that the appellant
is obliged to provide restitution. This economic loss corresponds to the
difference in the exchange rate of the dollar against the Cyprus pound,
emerging from the submission date of the three contracts and their expiry
dates, i.e. £33,000.00, not including interest and a fine of £900.00. Ac-
cording to the appellant, the loss was due to the fact that the ,,basic” Cir-
cular was not followed as should have been done. Consequently, the ap-
pellant did not benefit from the difference in the exchange rate of the dol-
lar against the Cyprus pound, which on the expiry date of the contracts
had decreased. If the pre-sale was done according to the ,,basic” Circular,
this would mean that the emerging difference would be credited to the
appellant and by extension to the appellant. However, since the contracts
followed the Circular ,,amendment No.2” at the time of closure , the ex-
change rate was to the detriment of the appellant, on the contrary to what
would have happened if the contracts followed the ,,basic” Circular.

The appellant supports their allegation that the appellantappellant should
have implemented the ,,basic” Circular and not the ,,amendment No.2” by
the position that the waybill and the invoices consisted of a ,,firm contrac-
tual agreement”, which is contrary to what the appellant considered. Fur-
thermore, the appellant supports their demand for restitution on the basis
of breach of duty and or breach of agency agreement and or breach of fi-
duciary duty and or breach of trust and or negligence on behalf of the ap-
pellant during foreign exchange trading.

More specifically, regarding the issue of negligence which is the main fo-
cal point of the appeal, the appellant aimed at supporting the alleged neg-
ligence on behalf of the appellant on the basis of the principle enunciated
by the House of Lords in the case of Hedley Byrne & Co. v. Heller &
Partners (1963) 2 All E.R. 575, as analysed and explained by more recent
judgments of the House of Lords in the cases of Caparo Industries Plc v.
Dickman (1990) 2 A.C. 605, Henderson v. Merret Syndicates (1994) 3 All
E.R. 506 and White v. Jones (1995) 1 All E.R. 691. According to this
principle, if during the usual course of things a person seeks information
or advice from another person, who has no contractual or other obligation
to provide information or advice under such circumstances, in which a ra-
tional person would reasonably know that they are being entrusted, i.e.
the person seeking the information or advice is counting on their special-
ised training and judgment, and the person asked decides to provide these
without making it clear that they are informing or advising without taking
any responsibility, then, this person has a legal obligation under the cir-
cumstances to show necessary care before providing their answers. A
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failure to show the appropriate care substantiates the offence of negli-
gence, if due to the answers given, the other person acted in a way that re-
sulted in their suffering economic loss.

The question posed to the District Court was whether in this case the ap-
pellant succeeded in providing satisfactory evidence, which proved that
between them and the appellant a relation was created within the frame-
work of which, the principle under Hedley Byrne could be applied. Such
evidence, as ascertained by the District Court —with which we agree— was
not offered. According to the testimony of the CEO of the appellant, who
was the only witness on the matter, the relevant conversation through the
phone between himself and the competent employee of the appellant be-
fore the three contracts were ready, was simple. He was told that the Cen-
tral Bank’s Circular ,,amendment No.2” would be followed, as had hap-
pened the year before and he agreed. Later, when the contracts were
ready, he signed them without any discussion. It was not shown, by any
part of the testimony given that information or advice were provided to
the appellant concerning the way in which the CEO would proceed to pre-
selling the foreign exchange. Besides, from the whole testimony, it
emerges that as appreciated by the District Court, the CEO of the appel-
lant, due to his extensive experience, had full knowledge of the content
and the effects of the Circulars and was not in need to ask, and did not ask
for any information or advice whatsoever. Apart from this, there is not a
trace of evidence that the appellant had undertaken any obligation or as-
sumed responsibility to inform or advise their clients on the Circular of
the Central Bank applicable in each case. If there was an obligation this
would consist in simply explaining the Circulars to the client and nothing
more. The choice was a client’s issue. Even if there was a will to consider
that under the circumstances there was a duty of care against the appellant
and that advice was given, still there exists no appropriate testimony that
the advice was wrong or was negligently provided. On the contrary, there
is a testimony from the competent officer of the Central Bank, the witness
for the defence 1 Iordanis Elevtheriou, Chief Officer in the Department of
Foreign Exchange according to which, under the circumstances, it was
right to follow the Circular ,,amendment N.A” in relation to the three con-
tracts under discussion.

In light of the evidence provided before the District Court, we consider
that its findings and conclusions were reasonably allowed. In the same
way, the evaluation of the testimony on behalf of the chief executive of
the appellant was also reasonably allowed.

94 The appeal was dismissed with costs.

95 In the case District Attorney v. Pentialiotis & Papapetrou Estates Limited etc,
it was noted with reference to the English jurisprudence Banque Financiere v.
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Westgate Insurance Co.>3, that under certain preconditions, liability might
also be held if someone neglects to speak.

e Negligent act

Despite the fact that economic loss as a result of bodily injury or harm to
property emerging from a negligent act could always be considered and
awarded as part of damages, in general terms, no liability was recognised for
»pure” economic loss.>* Although there were certain modifications to this
principle, the law was brought back to its initial position and it seems that
there is no such liability unless the case falls within the parameters of Hedley
Byrne.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

Based on the law as described in detail above, damages would not be recover-
able under Cyprus law, in either eventuality.

(c) Where does your legal system draw the line between compensable and
non-compensable losses?

As explained above, the law of tort does not recognise claims for pure eco-
nomic losses resulting form negligent acts. Actual physical harm would have
to be proved in order for a claim to exist, pure financial loss would not suf-
fice.

(d) Which are the criteria for determining the amount of compensation in
general?

Under the existing law, the plaintiff could claim compensation for physical
damage to property and any direct consequential loss. However, pure financial
losses, e.g loss of profit anticipated on the sale of the crops would not be re-
coverable.

(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

100 There is no financial limit to liability, although compensation in Cyprus is

extremely low compared to England despite other similarities in the legal sys-
tems. The victim of a tort is obliged to mitigate his loss, i.e. he may not claim

53 (1989) 2 AILE.R. 952.

54 For the distinction between ,,pure” and ,,resultant economic loss” see Spartan Steel &
Alloys Ltd v. Martin & Co. (Contractors) Ltd (1972) 3 All E.R. 557, (1973) 1 Q.B. 27.
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damages in respect of any part of his loss that would have been avoidable by
reasonable steps on his part.

101 The limitation rules were initially contained in the Limitation of Actions Law,
Cap 15, which was suspended in 1964 by the House of Representatives, due
to political conflict. On 22 November 1990, the House of Representatives en-
acted the Limitation of Actions (Temporary Provisions) Law, (Law 217 of
1990) which provides that all actionable rights relating to the tort of negli-
gence and which are the result of accidents that occurred between 1 January
1964 and 31 October 1984 are statute-barred if in the meantime no action had
been brought before the court. Rules on limitation are to be found in section
68 of the Law, which reads as follows;

No action shall be brought in respect of any civil wrong unless such ac-
tion is commenced:

(a) within two years after the act, neglect or default of which complaint is
made, or

(b) where the civil wrong causes fresh damage continuing from day to
day, within two years after the ceasing thereof, or

(c) where the cause of action does not arise from the doing of any act or
failure to do any act but from the damage resulting from such act or fail-
ure, within two years after the plaintiff sustained such damage, or

(d) if the civil wrong has been fraudulently concealed by the defendant,
within two years of the discovery thereof by the plaintiff, or of the time
when the plaintiff would have discovered such civil wrong if he had exer-
cised reasonable care and diligence:

102 Provided that if at the time when the cause of action first arises the plaintiff is
under the age of eighteen years or is of unsound mind or the defendant is not
in the Republic such period of two years shall not begin to run until the plain-
tiff attains the age of eighteen years or ceases to be of unsound mind or the
defendant is again within the Republic;

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

103 There are no operators as the practice is currently illegal. Should it become

lawful, insurance may be mandatory as it is for other industries, e.g. the tour-
ist industry which must have suitable public liability insurance.
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(g) Which procedures apply to obtain redress in such cases?
104 No procedures are applicable under the present law in Cyprus.

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

105 Compensation schemes are extremely rare in Cyprus. There is not even an
equivalent to the MIB (motor Insurers Bureau) to protect against the negli-
gence of uninsured drivers. This lack of compensation schemes goes hand in

hand with the non compensatory culture in Cyprus, previously referred to.
The Government has stated that the issue of a fund is under examination.

I11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

106 No, because GMO crops are illegal, no laws have been passed dealing with
such matters as testing for GMO presence.

2. If thereareno specific provisions, are thereindustry-based rules? Or
do general rules apply?

107 There may be specific rules within the agricultural industry, but these are not
within the writer’s knowledge.

3. Aresuch costsrecoverableonly if thetests prove actual GMO
presence, or even without such outcome?

108 This is not applicable, given the above comments.
V. Cross-border issues
1. Arethereany special jurisdictional or conflict of laws rules?

109 The legislature has not addressed this issue, although it may well have undis-
closed plans to do so.
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2. If there are no such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

110 The Courts of Cyprus have jurisdiction to try any action where the defendant
is served with a Writ within the jurisdiction of Cyprus or where the defendant
accepted that the courts of Cyprus have jurisdiction. A writ can be served out-
side the jurisdiction, with leave of the court. Leave will be granted where the
subject matter of the dispute, i.e. the land affected is within Cyprus, or where
a civil wrong has been committed in Cyprus. The mechanism for service will
depend upon the existence of, and terms of any bilateral agreement with the
country concerned. There is extensive case law on whether the case will re-
main within the jurisdiction of the Cyprus Courts. The party seeking to stay
the proceedings in Cyprus would have the burden of proving that the forum is
clearly inappropriate. The location of the evidence in the case would be a key
factor in the decision.

111 One particular problem which concerns Cyprus is the division of the Island
and the possibility of contamination of crops by GMOs originating from the
occupied parts of the Island.

112 In the recent case of Orams v Apostolides,> the issue of the enforceability in

England of judgments of the courts of the Republic of Cyprus concerning land
within the Turkish Republic of Northern Cyprus, was raised. ...

55 The Times September 08, 2006 Neutral Citation Number: [2006] EWHC 2226 (QB).
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4. CzZECH REPUBLIC

Jiit Hradek
|I. General introduction

1. Czech GMO legidation

The Czech system of regulating genetically modified products is basically
based on two groups of legislative measures, (i) on Act No. 78/2004 Coll., on
the Use of Genetically Modified Organisms and Genetic Products (,,Act on
GM?”) (substantially amended by Act No. 346/2005) and on a statutory in-
strument providing the Act on GM, Decree No. 209/2004 Coll., on Detailed
Conditions for the Use of Genetically Modified Organisms and Genetic Prod-
ucts, and further (ii) on Act No. 257/1997 Coll., on Agriculture, as amended
(,,Act on Agriculture”), and on a statutory instrument providing the Act on
Agriculture, Decree No. 89/2006 Coll., on Detailed Conditions for the Pro-
duction of Genetically Modified Strains. The laws stipulated under (i) fall un-
der competence of the Ministry of Environment, the latter under competence
of the Ministry of Agriculture.

The impact of these laws on the area of liability is only indirect, as there is no
specific regulation dealing with the liability issue. No Act or Decree men-
tioned establishes a specific or independent system of liability for GM organ-
isms or products. Thus, the relevant legislation deals with the general provi-
sions of liability in the Czech Civil Code (Act No. 40/1964 Coll.) and Com-
mercial Code (Act No. 513/1991 Coll.).

2. Introduction to the Czech laws concer ning liability
(a) The regulation of the Commercial Code

The regulation of liability in non-labour relations can basically be divided into
two legislations: business and civil law legislation.

The regulation of liability for damage in business relations is based on the
principle that the main source of the private law regulation of liability shall be
the regulation established in the Civil Code. The provisions hereof are leges
speciales with regard to the Civil Code. The Commercial Code contains its
specific regulation of the liability issue in sec. 373 et seq., and this regulation
is regarded as ,,comprehensive”, i.e. that when the relationship qualifies as a
business relationship, the provisions of the Commercial Code shall apply in
full regardless of regulations in the Civil Code.
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Pursuant to sec. 1 of the Commercial Code, which regulates the material
scope of the Commercial Code, the Code regulates inter alia business obliga-
tions and some other relationships connected with business activities. This
provision would cause the regulation of liability in sec. 373 et seq. to apply
only to business (contractual) relations. However, due to the provision of sec.
757 of the Commercial Code, the regulation of liability shall apply also to the
extra contractual (delictual) cases of liability for damage. Based on this, the
regulation covers cases of misuse of a business name, unfair competition,
breach of concurrence and some breaches of duties of the members of statu-
tory bodies of business entities. Also damage arising from the specific busi-
ness relations and damage based on acts closely connected with the Commer-
cial Code, e.g. Securities Act or Stock Exchange Act are covered by that pro-
vision.

The personal application for certain parts of the Commercial Code is ruled by
sec. 261. Relevant for this study is especially sec. 261 (1), which provides that
this part (dealing with business obligations) of the Code regulates obligations
between entrepreneurs, provided that the origin of the obligations clearly indi-
cates that they are related to their business activities, taking all the relevant
circumstances into account. Therefore, if damage should arise between or
among entrepreneurs or business entities the provisions of the Commercial
Code concerning liability would apply. In other case, liability provisions of
the Civil Code apply in general.

In conclusion, no provision of the Commercial Code enables the application
of the regulation of the liability issue based on provisions of sec. 373 et seq. to
cases of damage caused by the dangerous nature of a product or organism
unless such damage results from a contractual relationship. For these cases the
general provisions of the Civil Code are applicable.

(b) The regulation of the Civil Code

The main source of the civil law legislation, current Civil Code was approved
in 1964, but in 1991 was changed in a fundamental way. The concept of li-
ability based on the provisions of sec. 420 et seq. of the Civil Code includes
absolute and relative rights.

Sec. 420 of the Civil Code provides that every person is liable for damage
which he causes by breaching a legal obligation. This means that under this
condition, the distinction between damages based on breach of contract, and
liability based on delicts cannot be determined. The general provisions in the
Civil Code are based on sec. 420, and the regulation includes the general
clause defining the conditions for liability of legal and natural persons in
delict.
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The civil law theory requires the following elements: (i) breach of a legal duty
or an event qualified by the law, (ii) damage and (iii) causation between the
breach and its consequently inflicted harm. In most cases of liability, fault is
required, either in the form of negligence or intention. The first three elements
of the liability relationship are regarded as objective; on the other hand, fault
is a subjective criterion of the liability relationship, i.e. with the particular per-
son connected criteria.

A further important provision of the Civil Code is sec. 415. Under this law
»everybody is obliged to behave in such a way that no damage to health,
property, nature and the environment occurs”. This section provides the legal
principle of prevention of damage which is a general rule for each provision,
providing for damages under the Civil Code, and does not constitute any dif-
ferentiation between diverse persons.

For both parties of the delictual relationship, it is very important that the
Czech Civil Code regulates in sec. 420 (3) fault as a presumed fact. The de-
fendant-wrongdoer has to prove that he did not act with fault. However, the
theory concludes that in this case only an unconscious negligence could be
presumed. In fact this rule presents a reversal of the burden of proof for the
benefit of the injured party.

(c) A general introduction to cases of strict liability

The provisions relating to strict liability are located in sec. 420a — 437 of the
Civil Code (with exception of sec. 422 — 424). These are cases which do not
need fault to be established in order to protect the injured party. For fulfilment
of the facts of a particular case just three conditions must be met: a legally
specified event causing damage, damage and the causation between the inci-
dent and the caused harm.

The wrongful and qualified event that results in the harm presents a sufficient
reason for liability and therefore no fault of the liable person is required. Be-
cause no fault shall be required, the wrongdoer cannot be availed with the
right of exoneration, as opposed to a comparable situation where liability is
based on fault. In some cases, however, the legislator allows for the wrong-
doer to release himself from liability if specific legal conditions are met.!

For a long time the issue has been discussed in Czech legal theory? of whether
the Civil Code contains a general provision for strict liability in sec. 420a of

1 Sec. 420a, 421, 427 et seq., 432 et seq. of the Civil Code.

2 J. Macur, Odpovédnost a zavinéni v obcanském pravu (Liability and Fault in Civil
Law); J. Svestka, Odpovédnost za $kodu podle ob&anského zékoniku (Liability for Dam-
age pursuant to Civil Code); M. Knappovd, Povinnost a odpovédnost v obCanském pravu
(Obligation and Liability in Civil Law).
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the Civil Code, which should have a subsidiary effect on all cases regulated in
Czech law, i.e. not only for provisions of the Civil Code but also for other
statutes. The experts maintain both views. However, according to the majority
opinion, there is no general clause for strict liability, in contradiction to liabil-
ity based on fault. The provision of sec. 420a of the Civil Code presents only
a case of strict liability without being a general provision.?

Sec. 420a provides for the regulation for the liability of operational activity:

,»Any person shall be liable for damage which he causes to another person
while operating a business (sec. 420a (1)). Damage is considered to have
been caused while operating a business if it was caused: (a) by an activity
performed in the operation of a business or by an item used in that activ-
ity, (b) by the physical, chemical or biological impacts of the operation on
its surroundings, (c) by the lawful performance or by making arrange-
ments for such performance of those kinds of work which cause damage
to someone else’s immovables or which substantially impede or make
impossible to use someone else’s immovables (sec. 420a (2)). A person
shall only exempt himself from liability for damage caused upon proving
that such damage was caused either by an unavoidable event not arising
from the operation of a certain business or by the conduct of the injured
party (sec. 420a (3)).”*

These provisions of the Civil Code should be especially relevant for the pur-
pose of this study.

(d) General introduction to the interference with real property rights

In the case of a breach of real property rights, the Czech Civil Code provides
for provisions concerning the interference with real property rights, in particu-
lar in sec. 127 et seq. of the Civil Code. The compensation for this interfer-
ence shall be subject to provisions concerning liability for damage based on
sec. 420 et seq.; however, the Civil Code provides also for specific cases
which are compensated independently in the general rules (see below).

3 M. Pokorny /J. Sala¢ in Jehlicka / Svestka / Skarova and others, Ob&ansky zakonik —
komentaf (Civil Code — Commentary) (7th edn. 2002) 474.
4 Translation: TradeLinks, s.r.o., Civil Code — "Obc¢ansky zakonik" (edn. 2005).
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I1. General Liability or other Compensation Schemes
1. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish
causation?

(1) Introduction

Czech legal theory acknowledges that causality is based on the existence of
cause and result in such a manner that without the cause no result would have
occurred. The result must be in direct connection with the cause.

It may be the case that the result arises as a consequence of another circum-
stance which was caused by something that can be attributed to a wrongdoer,
assuming that this consequential damage was foreseeable and therefore attrib-
utable to the wrongdoer. The causality as an inevitable condition of liability
must therefore be concluded also in the case when the relation between the
cause and the result is indirect; however, this result is the consequence of the
cause. Nevertheless, this conclusion is not always accepted by case law and
the causality is in many cases refused.’

Contemporary Czech legal theory acknowledges two basic theories concern-
ing the examination of causality which are presented by the authors of a text-
book concerning civil law:® the theory of equivalency or conditio sine qua non
(teorie ekvivalence) and the theory of adequacy (teorie adekvatnosti, teorie
adekvatni pricinnosti).

The theory of equivalency is based on the principle that the causality between
the act and the result is always given if the damage would not have been
caused had the wrongful activity not taken place, and it is applied mainly in
criminal law which is based on fault. This theory requires, consequently, a
certain correction of the choice of all relevant causes, and therefore it is used
predominantly in criminal law.” The theory of adequacy, which has been pre-

5 R 7/1979 —,,The health of the plaintiff was damaged as a consequence of the reaction to
the death of her child. The alleged cause therefore consists of the fact which alone is the
result for which the defendant is held liable. [...] Therefore, the causality as the legal
condition of the liability is missing. The direct result of the breach of the legal duty of
the defendant was the death of the plaintiff’s child and not the damage to the plaintiff’s
health.“

6 J. Svestka in M. Knappova / J. Svestka and others, Ob&anské pravo hmotné, vol. II (Sub-
stantive Civil Law) (3" edn. 2002) 457 ff.

7 J. Svestka (fn. 5) 459.

Annex | Contract 30-CE-0063869/00-28



23

24

25

Annex I Country Reports 83

dominantly applied in private law, uses another criterion: the damage is re-
garded as a result of the wrongful activity if, besides being the condition of
the damage, the wrongful act or wrongful event is due to the general nature,
or, in the usual course of events and experience, a common result of the dam-
age. For the theory of adequacy, therefore, a cause of a wrongful result is only
such a wrongful act or event which would have been objectively foreseeable
to any average person, i.e. also to the person to whom the relevant cause is at-
tributable. The theory of adequacy is used predominantly in civil law which,
in addition to subjective-based fault, also uses an objective-based examination
of cause and result.?

The actual above-mentioned approach is based on a 20-year-old decision of
the Supreme Court of the Czech Republic, published under R 7/1979. How-
ever, this approach was changed, or a change has been commenced, by a deci-
sion of the Supreme Court dated 24 May 2001° in which it concluded that
even in a circumstance where the defendant is at the same time responsible for
the damage of the plaintiff’s item this does not exclude the causal connection
between the breach of duty resulting in the damage and the damage which the
plaintiff incurred in the form of lost profit. The Supreme Court argued in its
reasoning that in the present case the logical chain of causes and results was
not interrupted because the direct cause of the establishment of the lost profit
was the fact that it was a direct result of the damaging of the item caused by
the wrongdoer. No new fact had therefore entered into the chain of causes and
results, but only a fact which had already been foreseeable for the wrongdoer
before he caused the damage in question. The chronological point of view for
the establishment of damage is not conclusive because it cannot be required
that harm should arise immediately after the wrongdoer’s action.

In conclusion it can be accepted that in terms of causation the chronological
point of view between the cause and the wrongful result is not the deciding
factor but always the factual relationship; in that respect the chronological re-
lationship helps to reason the factual causation.

(i1) Conclusion concerning the study’s subject matter

The above-mentioned theoretical overview means for the purpose of the
study, that if the logical chain of causes and results is not interrupted by a new
element which was unforeseeable by the farmer producing GM organisms, the
existence of the GM organisms should be the direct cause of the establishment
of damage, either in the form of actual damage or lost profit (see below).
However, the criterion of foreseeability might be very difficult in some cases,
especially with respect to the fact that the GM organisms or products are not

8 J. Svestka (fn. 5), 458, 459.
9 Supreme Court, 25 Cdo 1946/2000.
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well examined and the research has been developing and new facts have been
discovered.

It is therefore disputable whether anybody could for instance foresee a modi-
fication of non-GM crops in such a way that it becomes extremely dangerous
to human health or to the environment. On the other hand, the contamination
of non-GM crops should present, in our opinion, a foreseeable fact for the
farmer. This conclusion should apply both to the commercial and non-
commercial usage of GM organisms. In that respect the causality between the
contamination of non-GM or organic products and the duties resulting from
that and the consequential damage should be foreseeable to the farmers as
well as the possible restriction of the access to the market.

(b) How is the burden of proof distributed?

As mentioned above, the basic condition for the establishment of liability is
the existence of causality between the wrongful event or a breach of legal du-
ties and the damage that has occurred. It is the duty of the injured party to
prove the relevant circumstances. The only exemption from the duty to claim
and prove the relevant circumstances of the case is fault that has been pre-
sumed under the current Civil Code.

Pursuant to constant case law, the further examination of the case with respect
to the fault can be provided only if the causality between the wrongful event
or breach of duty and the wrongful result is proved (R 47/84)'°. But it is not
only the duty to prove the relevant facts of the case which creates the duty to
present the relevant facts. The injured party must present and give evidence of
everything that could be relevant for the assessment of the case. In other
words, it is the duty of the injured party to claim and prove all facts (burden of
allegation and burden of proof).

To prove the existence of the causation between damage and breach of duties
or legally qualified wrongful event, the causation must always be proved. The
probability or expectation that a similar breach leads ,,beyond doubt” to dam-
age is not sufficient. The same applies to cases of strict liability.!! This ap-
proach may, of course, lead to the impossibility to prove the causality between
damage and breach of duties or the legally qualified event.

However, this strict approach is maintained by the legal theory whereas the
courts, which decide on the particular case, must consider all facts and allega-
tions individually, and the court is entitled to evaluate all evidence brought

10 J. Svestka (fn. 5) 454.

11 M. Holub / J. Bic¢ovsky / M. Pokorny, J. Hochman / 1. Kobliha, R. Ondrus, Odpovédnost
v obcanském, obchodnim, pracovnim a spravnim pravu (Liability for Damage in Civil,
Commercial, Labour and Administrative Law) (2003) 18.
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freely and under its own consideration. As a result each particular case might
be assessed differently: however, the courts are obliged to asses the case as
exactly as possible.

(c) How are problems of multiple causes handled by the regime?

Czech tort law does not explicitly establish the categories of multiple causes.
Therefore, in each particular case it is necessary to examine all causes leading
to the wrongful result and estimate each cause in regard to its relation to the
wrongful result. The result of such an examination must be the discovery of
the relevant cause, i.e. such a cause which inflicted the damage in question.
The court must find only the causes which are under the civil law regulation
of liability relevant for the damage, i.e. either the illegal act (in the form of
omission or act) or a wrongful event qualified by law.!? Especially in cases
covered by this study the wrongful event qualified by law is important due to
the application of sec. 420a of the Civil Code.

There may be, of course, many causes and in such a case their particular con-
tribution to the establishment of damage must be examined. Based on the
principle of ,.gradation of causation”, either all of these causes can be found
relevant or, in accordance with the estimation, only causes inflicting the dam-
age will be selected.

This approach complies with the application of the theory of adequacy, as
under this theory the cause of a wrongful result is only a wrongful act or event
if objectively foreseeable to any average person. In cases of multiple causes
the issue of the foreseeability for an average person is a crucial term, and the
court must evaluate the question in such a matter whether the particular result
was foreseeable or not for the wrongdoer based on objective criteria. The
court must take into account all circumstances of the particular case and, if re-
quired, also an expert’s opinions and valuations.!?

The answer to this question must be that the Czech civil law does not include
any special rules on alternative, potential or uncertain causation and the par-
ticular adjudication of that issue depends on the circumstances of the individ-
ual case, the allegation and the proof of the parties, and finally on the free
consideration of the judge. Czech law offers only a general clause stating that
anybody is liable for damage caused by the breach of a legal obligation. This

12 J. Svestka (fn. 5) 457.

13 However, the courts in similar cases adjudicate more on the question of unlawfulness
which seems to be the crucial point of the case for Czech courts more than the question
of foreseeability. If the unlawfulness of the act or event is considered positively, the is-
sue of causal connection becomes subject to further court evaluation which should be re-
corded in the judgment. However, in most cases the judgments are not very well devel-
oped in this regard and the courts mostly reason the causal connection by the existence
of unlawfulness (e.g. 25 Cdo 1094/2001).
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provision means that always a certain liable person must be found. If there is
no liable third party proven under the above-stated conditions, the Czech law
concludes that the damage in question must be born solely by the injured
party. This corresponds with the traditional principle casus sentit dominus.

The liability of multiple tortfeasors is currently regulated in sec. 438 — 44114
of the Civil Code. Pursuant to sec. 438, if damage is caused by multiple tort-
feasors, they shall be held jointly and severally liable. This provision covers
such situations when (i) damage was caused in contributory fault, i.e. when
each wrongdoer has a psychological relationship not only to his own act or
omission but also to the activity of other persons, or (ii) a case of concurrent
contribution, i.e. a case when only damage based on independent acts of
wrongdoers occurs.'> The contributory fault refers, however, not only to the
concurrence of cases of liability based on fault but also to cases of the concur-
rence of liability based on fault and strict liability or to cases of strict liability.

The primary type of collective liability is, in accordance with sec. 438 (1) of
the Civil Code, joint and several liability, i.e. the liability of one wrongdoer
for the activity of other wrongdoers and all wrongdoers for the activity of
each of them, !¢ whereas each of them is entitled to recourse if he compensates
more than his share of the damage. The exception to this principle is several
liability, i.e. the liability of the wrongdoer for a certain part of the damage
which he individually caused. The application of this exception is, however,
not obvious and must always be sufficiently reasoned in respect to the particu-
lars of the case (R 80/1985).

2. Standard of Liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

Fault is a subjective criterion for the establishment of liability. The Czech
theory of civil law determines fault as the psychological relationship of the li-

14 Sec. 438: (i) If damage is caused by two or more persons they shall be liable for it jointly
and severally. (ii) In warranted cases a court may rule that those who caused damage
shall be held liable for it to the extent of their proportionate share of the damage.

Sec. 439: Any person who is jointly and severally liable with others for damage shall
settle with these persons in proportion to their share of the damage that occurred.

Sec. 440: Whoever is liable for damage caused by another person has the right of re-
course against such person.

Sec. 441: If the damage caused was also the fault of the injured person, he bears corre-
sponding liability for the damage; if the damage was exclusively his own fault, he alone
bears the liability.

15 M. Holub /J. Bicovsky /M. Pokorny /J. Hochman /I. Kobliha /R. Ondrus (fn. 10), 85.

16 J. Svestka in: M. Knappovd/J. Svestka, Ob&anské pravo hmotné, vol. II. (Substantive
Civil Law) (2™ edn. 1998) 366.
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able party to their own act which is in breach of an objective law, i.e. to their
wrongful act as well as to the result of the wrongful act.!”

However, the wrongful activity of all GMO producers could be qualified
pursuant to sec. 420a of the Civil Code, which sets out the liability for damage
caused by operational activity. Therefore, the fault, either in the form of neg-
ligence or of intent does not play any important role (the exemption would be
compensation based on provisions concerning the interference with real prop-
erty rights).

But, if fault-based liability were decisive the rules set out in the Act on GM or
other statutes and legal provisions would be extremely relevant. The reason
for this allegation is that fault-based liability requires a breach of legal duty
and this duty would be represented by the legal rules set out in the relevant
statutes. In that regard it might be disputable whether a breach of legal duty
would always exist for instance in the case of contamination of neighbouring
lands, as the GM legislation accepts certain level of the contamination and
such a contamination would not present a breach of any legal duty!

For both parties of the delictual relationship, it is very important that the
Czech Civil Code regulates fault as a presumed fact. The defendant-
wrongdoer has to prove that he did not act with fault. However, the theory
concludes that in this case only an unconscious negligence could be pre-
sumed. In fact this rule presents a reversal of the burden of proof for the bene-
fit of the injured party.

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability. Is there still a set of
defences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

(i) Requirements for establishing liability

The applicable strict liability regime pursuant to sec. 420a of the Civil Code,
which sets out the liability for damage caused by operational activity, is based
on three conditions of liability:

= the existence of an event qualified by law,

= damage and

= causality between the event and damage caused.

17 J. Svestka (fn. 5) 461.
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Pursuant to the legal literature which provides for closer interpretation of the
relevant section, under the term ,,operational activity” should be primarily un-
derstood any activity which relates to the business activity (prredmét cinnosti /
podnikani) of a legal entity or a natural person and which is stipulated either
in its deed of foundation, business or trade license etc. However, the term op-
erational activity cannot be considered as only business activity as it is not an
identical term. Therefore, operational activity should be understood every ac-
tivity that is a part of the operation of business and factual activity of the legal
entity or the natural person, even though it is not defined as its business activ-
ity.!8 It plays also no role whether it is necessary to obtain a public license for
it or not (typically a trade license)."”

(i1) Defences based on justification and release from liability

In general, the following cases of defence based on justification are acknowl-
edged both by legal theory and case law:

= Fulfilment of legal obligations

= Exercising of a subjective right (neminem laedit qui iure suo utitur), how-
ever the exercise must not interfere with rights of third party without a legal
reason and must not be in contradiction to ,,proper morals”.

= Self-help

= Self-defence

= Necessity

= Approval of the injured party

The provision of sec. 420a provides for reasons for release from liability in
the case of damage caused under the conditions of that section if the wrong-
doer proves that such damage was caused either by an unavoidable event not
arising from the operation of a certain business, or by the injured person’s
own conduct.

In that respect the interpretation and application of the term ,,unavoidable
event” is extremely important with regard to the subject of this study. The un-
avoidable event is in accordance with the doctrine that such an event could

18 Not subject to this provision are operations which are subject to special liability provi-
sions, like motor vehicle liability (sec. 427 et seq.), extremely dangerous operations (sec.
432) or operations connected with some items (sec. 433 et seq.). But none of these cases
of special liability relates to the GM products or organisms.

19 M. Pokorny /J. Salac (fn. 3) 474.
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not have been stopped even through exercising all possible care. These cir-
cumstances must be considered with respect to the particular conditions of the
case; however, the objective point of view must also be taken into account.?”

The contributory conduct of the injured party is covered by sec. 420a (3)
when the conduct of the injured party may present a reason for release from
liability arising under conditions sec. 420a of the Civil Code. However, the
operator of the operational activity bears the burden of proof.

(¢) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Czech law provides for special rules applicable to cases of causing a nuisance
or similar neighbourhood issues. These cases are ranged under the Second
Part of the Civil Code called Rights to Real Property, and the Civil Code pro-
vides for regulation of the ownership rights to an item. To the same extent as
the owner of an item, the holder of that item is also protected.

Especially the provision of sec. 127 of the Civil Code provides for special
regulation of the interference with neighbours’ rights. It states that the owner
of an item must abstain from anything that would cause an unreasonable
amount of annoyance to another person or seriously endanger the latter’s abil-
ity to exercise his rights. The owner may not endanger his neighbour’s build-
ings or plot of land by making alternations to his own plot of land or to any
building erected on such land without having taken adequate measures in re-
spect of proper reinforcement of his building or other appropriate measures in
respect of his plot of land. He may not vex his neighbours to an unreasonable
extent by noise, dust, ash, smoke, gases, fumes, odours, solid or liquid waste,
light, shadows and vibrations [...].

Another crucial regulation is established in sec. 127 (3) of the Civil Code
which constitutes the right of a neighbour with plots of land to get access to
their plots of land, to the buildings standing upon them to the extent neces-
sary, and for the necessary period for the required maintenance and manage-
ment of the neighbour’s plot of land and buildings. Where damage to a plot of
land or building occurs, the person who caused the damage is obliged to com-
pensate for it. Such a person cannot exempt himself from this liability.

Sec. 127 (3) of the Civil Code further provides that liability arising in connec-
tion with the entry to the neighbouring land cannot be excluded. That means

that such liability is a special case of strict liability which does not allow ap-
plication of the general provision of sec. 420 of the Civil Code. However,

20 J. Svestka (fn. 5) 518.
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other cases of damage caused to ownership rights are subject to the general
provisions of sec. 420 et seq.?!

The protection of the ownership right cannot be statute barred. However, as
the right to compensation is a monetary receivable, which must be regarded as
a property right, it must also be subject to the termination period pursuant to
sec. 106 of the Civil Code. Under this provision the right to damages becomes
statute-barred two years after the day on which the injured party became
aware of the damage and of the identity of the liable party. The right to dam-
ages becomes statute-barred after three years at the latest. If the damage was
caused intentionally, it is ten years from the day on which the event resulting
in the damage occurred.

These cases could also apply to cases covered by this study, as an immission
to neighbouring land is a typical example of interference with property rights
covered by the Second Part of the Civil Code.

3. Damage and Remedies
(a) How is damage defined and measured?

The term ,,damage” had already been established in Czech law by the Aus-
trian ABGB, which was applicable in the former Czechoslovakia until 1950.
The term Skoda (damage) set out in sec. 1293 of the ABGB is understood to
mean ,,any loss incurred to anybody, to his property, rights or his person.
However, in accordance with the doctrine it should have been applicable only
to the proprietary damage?? and the expressions ,,damage to rights or person”
did not concern the personality rights of persons but only the proprietary val-
ues of any receivable or other similar values.”?> The socialist legislator took
over this theory during the preparation of both socialist Civil Codes from
1950 and 1964 so that when the latter Civil Code was substantially changed
by the amendment dated 1991 the meaning and understanding of damage re-
mained unchanged.

The concept of damage is not defined in contrast to the regulation in the
ABGB by the current legislation in the Czech Republic. However, the case
law in connection with the doctrine generally defines damage as ,,any loss of
property which can objectively be calculated into an equivalent value, i.e. a

21 J. Jehlicka in Jehlicka / Svestka / Skarova and others, Ob&ansky zakonik — komentaf
(Civil Code — Commentary) (7th edn. 2002) 358, 359.

22 F. Roucek / J. Sedlacek, Komentai k Ceskoslovenskému obecnému zakoniku obcan-
skému, vol. V (1937) 667 ff.

23 F. Roucek / J. Sedlacek, Komentai k Ceskoslovenskému obecnému zakoniku obcan-
skému, vol. V (1937) 663.

Annex | Contract 30-CE-0063869/00-28



55

56

57

58

59

Annex I Country Reports 91

monetary value.”?* Czech legislation uses the term ,,$koda for the concept of
damage to property.

Different from the term damage Czech law acknowledges also damage to the
non-material sphere of the injured party for which the term ,,(nehmotnd)
ujma” — (non-material) — injury is usually used. However, contrary to the ex-
pression and the concept of damage, injury can become subject to damages
(compensation, satisfaction) only in certain set cases determined by law. The
Civil Code sets out rules for compensation for non-material harm in particular
in sec. 13, 19a and 444 et seq. of the Civil Code.?

Damage is divided into two categories®®: actual damage (damnum emergens)
and lost profit (lucrum cesans). This means in accordance with the literature
and standard judicial interpretation any loss of property which can be objec-
tively calculated into an equivalent value, i.e. a monetary value (see above).

Actual damage can be defined as damage caused to property which can be
assessed by calculating the reduction or devaluation of the existing property
of the injured party (typically additional costs which must be expended as the
result of the wrongful act of a third party or a devaluation of the property
owned).

Lost profit is in contrary to the previously mentioned damage loss sustained as
the result of the wrongful event which caused the property of the injured not
to have been increased, even though such an increase could have been ex-
pected under normal circumstances. An example could be the aggravation of
the market position or a diminution of sales.

Case law maintains the opinion that both kinds of damage are basically inde-
pendent, and each of them can be suffered regardless of the existence of the
other. Focusing on the kinds of losses covered by this study, the third party
may suffer both the actual damage and lost profit. The particular specification
of the damage sustained depends on the loss incurred. However, in accor-
dance with the current case law, as both kinds of damage are independent of
each other and both kinds are recoverable, the determination of the loss is not
very relevant.

24 M. Pokorny /J. Salac (fn. 3) 466 ff.; includes damnum emergens and lucrum cessans, R
55/1971.

25 A specific case of harm is damage to health which presents damage to a non-material
sphere of the injured; however, such harm is in most cases accompanied by damage to
property of the injured, for instance as loss of earnings, loss of pension, costs of medical
treatment etc. The Civil Code contains therefore special provisions set out in sec. 444 —
449a and uses for such kind of damage the term ,,skoda na zdravi’ — damage to health.

26 Recently for instance the Supreme Court 25 Cdo 1307/2003.
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Concerning pure economic loss, Czech law does not explicitly acknowledge
this kind of damage. However, pure economic loss could fall under the cate-
gory of actual damage or the lost profit category if it is proved that such loss
fulfils the conditions set out by the case law and doctrine. This question is,
however, very unclear, as the attribution of a damage always depends on
many issues and circumstances of the particular case. Therefore, it cannot be
said in general what kind of damage the pure economic loss is and whether it
is recoverable.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

As we have mentioned above the liability of the farmer using the GM organ-
isms should be considered pursuant to sec 420a of the Civil Code, i.e. as a
case of strict liability regulated in the Civil Code. An inevitable condition for
liability is the proof of the existence of the event qualified by law, the estab-
lishment of damage and causality between the provisional activity, in particu-
lar, the physical, chemical or biological impacts on the surroundings and the
damage sustained.

If the injured party proves these elements the wrongdoer can use certain de-
fences or reasons for release from liability, which would exclude him from li-
ability; however, the chance to exempt oneself from liability is very limited
(see above).

The relevant court must evaluate the issue of whether all these facts are
proved. Therefore, it is the issue of free valuation of evidence maintained by
the court which is decisive for the answer to this question. In our opinion,
proof of the existence of consumer fear of crop contamination on its own
would not present a reason for damage, as this is not a sufficient cause for the
lost profit suffered. The reason should be the fact that the event qualified by
law occurred, namely in accordance with sec. 420a the biological and chemi-
cal impact of the GM organisms or products on the surroundings. Such a fact
can be proved only by proving the contamination.

(c) Where does your legal system draw the line between compensable and
non-compensable losses?

As a general rule applied by both the Civil and Commercial Code, the damage
suffered must always be foreseeable by the wrongdoer. This could be the case
of labelling the contaminated products or other obvious duties resulting from
the existence of GM organisms. We assume that the person using GM organ-
isms is familiar with the duties resulting herefrom.
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Therefore, it should be concluded that such probable consequences are pre-
dictable and foreseeable for this person and present the line between com-
pensable and non-compensable losses.

Such losses based on consumer fear which would however not be incurred in
connection with the actual contamination should not be compensable. The
reason is exactly the same as was mentioned under the answer to point b).
Namely, the labelling of non-contaminated products or organisms is not a di-
rect result of the biological impact of the activity of the GM farmer.

(d) Which are the criteria for determining the amount of compensation in
general?

(i) General criteria

Damage pursuant to sec. 442 is always recoverable, either in money or in
restitution in kind, if the injured party so demands and if it is possible and ex-
pedient.

As mentioned above, the recoverable damage is either the actual damage or
the lost profit. This fact determines the amount of compensation. It is the ob-
ligation of the injured party to proof the amount of damage suffered. Concern-
ing the amount of compensation, Czech law acknowledges full compensation,
i.e. that the injured party shall be entitled to receive full compensation for the
damage suffered.

In accordance with the decision the actual damage is harm caused to property,
which consists of destruction, loss, reduction or other devaluation of the exist-
ing property of the injured party.?’ Therefore, the answer to the question con-
cerning the extent of the compensation must be that only the depreciation of
the products would be compensable as only this represents the actual damage.
Such damage is typically subject to an expert’s appraisal and valuation; how-
ever, if the injured party is able to calculate the damage suffered precisely
enough such evidence could be found sufficient.

The actual damage is represented by the actually expended costs of the injured
party. However case law acknowledges that actual damage is also represented
by expenditures which are to be expended in the future to restore the previous
state or to restrain all disadvantages resulting from the fact that restitution in
kind was not provided (R 25/90).2% The injured party must always prove the
actual damage. However, in exceptional cases when the damage could be de-
termined only with obstacles or the determination is absolutely impossible,
the relevant court may use its right and determine the damage pursuant to its

27 J. Svestka (fn. 5) 447.
28 J. Svestka (fn. 5) 447.
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free consideration (sec. 136 of the act No. 99/1963 Coll., Civil Procedure
Code).

There is a case commented on by the Supreme Court (S IV, p. 628)* whose
merit is very similar to the subject of this study. The Supreme Court included
this case in its commentary on damage cases, and it confirmed the following
qualification: a change of the value of a vineyard caused by the fertilisation of
neighbouring lands which resulted in the low productivity of the vineyard,
presents an actual damage.

In accordance with the definition of lost profit provided above the profit must
not only be hypothetical, but it must be reasonably expected with respect to
the usual circumstances. Therefore, in every case the court must consider all
circumstances of the current case and finally decide on the nature of the dam-
age.

The doctrine proposes the application of the principles set out in the Commer-
cial Code in cases of calculating lost profit. Pursuant to sec. 379 lost profit is
damage which could have been envisaged, taking into account the facts of
which the wrongdoer was or should have been aware of if he had taken all due
care. The Supreme Court concluded in its decision II Odon 15/96 that the lost
profit must always be determined in a way that the probable amount, which
under usual consideration is equal to the surety, is to be discovered.*°

(i1) Contractual arrangements concerning the kind and scope of damage

Concerning the amount of compensation, the Civil Code prohibits in sec. 574
an agreement under which someone waives his rights which can only arise in
the future. Also the provisions of the Civil Code concerning the kind and
scope of damages are deemed mandatory so that the parties cannot modify the
extent and amount of compensation in advance.

The Commercial Code contains a similar provision in sec. 586, which is a
special provision to sec. 574 of the Civil Code for business relations and
which prohibits a waiver of claims for damages until the relevant duty is
breached. Despite the mentioned wording the legal doctrine deduces that a
limitation of damages in business relations is possible: however, the compen-
sation cannot be excluded in full.3! Another point is that the provisions of the
Commercial Code concerning the kind and scope of damages are not manda-
tory so that the parties could alter the compensable kinds of damages.

29 M. Pokorny /J. Sala¢ (fn. 3) 519.

30 Pravni rozhledy 4/1996.

31 For instance J. Silhdn, Contractual limitation of Compensation for Damage in Commer-
cial Law, PR 2005, 845 ff.
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The most favourite type of contractual arrangement is a contractual penalty set
out in the Civil Code in sec. 544 et seq., which enables a lump sum compensa-
tion if one party breaches its contractual obligations. In case a contractual
penalty is concluded the party breaching its obligation is bound to pay it even
if the entitled party did not sustain any damage. Concerning the amount of
compensation, the entitled party shall have no right to claim damages caused
by a breach of the obligation to which the contractual penalty relates, unless
agreed otherwise. Moreover, the entitled party may claim damages in excess
of the amount of the contractual penalty only if agreed.

The Commercial Code contains in sec. 300 et seq. only a few provisions
amending the above-mentioned provisions. However, it enables the court to
reduce the amount of the contractual penalty.

(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

There is no financial limit with regard to the liability for GM organisms and
products. However, the Civil Code includes in sec. 450 a reduction clause.
This clause includes the discretionary power of a judge to reduce damages in
favour of the wrongdoer. This provision is set out in sec. 450 of the Civil
Code and under this rule the judge shall consider the proprietary situation of
both parties to find out if reasons which merit special consideration exist.
When such a situation allows the reduction in favour of the defendant-
wrongdoer, the judge shall reduce damages. Reducing compensation, how-
ever, is not a duty of the court, and it can be classified therefore as discretion-
ary. Still, the examination of the property owned by both parties is obligatory.

The discretionary power of the court shall be applied under the following
conditions: The main condition for the application of the reduction clause is
the existence of reasons which merit special consideration. In addition, the
wrongdoer must not have acted intentionally. The wrongdoer may therefore
act only in negligence, but this has no effect if the negligence can be qualified
as being either conscious or unconscious.

As already mentioned, the court is obliged to examine all aspects of the reduc-
tion for the benefit of the wrongdoer. However, the injured party must also be
protected, and that is why an equal examination of the injured party’s circum-
stances must be carried out. It can be interpreted from the language of the
provision that all aspects of both parties’ circumstances must be evaluated
equally when concerning a possible reduction in the damages to be awarded.

Certain limits apply to the amount of damages granted especially in cases of
non-pecuniary injuries. Under Decree No. 440/2001 Coll., on Compensation
for Pain Suffering and for Aggravation of Social Position, both categories, i.e.
compensation for pain suffering and for aggravation of social position are

Liability for GMOs: Annex I (Country Reports) Annex |



82

83

84

85

96 Jirt Hradek

compensated by a lump sum and the amount is determined by the court pursu-
ant to a point scale laid down by the Decree.

The whole system of compensation for physical injury and aggravated social
position is based on a system of classifying each injury on a point scale basis.
Within this system, injuries are considered on an objective basis and are
measured with reference to a point scale system, whereby every point is
equivalent to 120 Czech Crowns (€ 4).32 The judge shall apply this schedule
to the particular case (the value is determined by a physician), even in excep-
tional cases special circumstances of the particular case can be taken into ac-
count, and hereafter the judge may use his discretionary power to increase the
amount of compensation payable.’* The Decree allows a small, ,,reasonable”
variation from the set amount and the judge must always reason his decision.

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

Neither the Act on GM, Act on Agriculture nor other laws establish a duty to
take out liability insurance or to provide for other advance cover for potential
liability. However, it is still possible for the persons working with GM organ-
isms to take out an insurance policy offered by commercial insurance compa-
nies.

(g) Which procedures apply to obtain redress in such cases?
Due to the previous answer this question cannot be answered.

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

There are no general compensation schemes that would be applicable in cases

covered by this study other than the general liability provisions of the Czech
Civil Code.

32 Sec. 7 subs. 2 of the Decree No. 440/2001 Coll.
33 Sec. 7 subs. 3 of the Decree No. 440/2001 Coll.
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I11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

The Act on GM includes certain provisions on the duty to monitor the GM
organisms and products. In particular in sec. 18, 23 and 24. Sec. 2 lett. h) pro-
vides for the definition of monitoring, which is defined as the identification of
the presence of a genetic modification in an organism or a product and obser-
vation of the impact of the genetically modified organism or genetic product
on the health of human beings and animals, the environmental components
and biological diversity.

Pursuant to sec. 18 (9) the person who was granted consent for its introduction
into the environment shall ensure that the monitoring and reporting of the re-
sults thereof are carried out in accordance with the requirements laid down in
the consent. Sec. 23 and 24 of the Act on GM provide then for the further duty
to monitor and specify this obligation with respect to the actual introduction
into the environment.

Pursuant to sec. 2i of the Act on Agriculture the producer of genetically modi-
fied species is obliged to inform about fields with GM crops to its neighbour-
ing farmers and the Ministry of Agriculture as well as preserve the informa-
tion on the GMO and keep the minimal distance between GM and non-GM
species.

However, no provision specifies conditions for bearing the costs of the moni-
toring which is an inevitable condition for introducing the GM organisms into
the environment. Therefore, it seems to be the fact that all these costs must be
paid by the person listed in the Register of users in accordance with the Act
on GM.

The Act on GM further provides in sec. 34 for provisions concerning correc-
tive measures if the Czech Environmental Inspections discovers that GM or-
ganisms or products are managed in contradiction with the Act on GM or with
relevant decisions. In this case the landowner can also become subject to re-
strictions. However, in all cases the person whose activity was the cause for
such corrective measures shall bear the costs of the corrective measures. If no
person is found the state shall pay the costs. The corrective measures should
cover all breaches of the Act on GM, i.e. the breach of duty to monitor could
also become subject to the measure.

Also in accordance with the Act on Agriculture the producer can become
subject of sanctions when it does not comply with duties set by the law. How-
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ever, the Act on Agriculture allows only a financial fine up to the amount of
500,000,- CZK (€ 18,000).

2. If thereareno specific provisions, are thereindustry-based rules? Or
do general rules apply?

We have contacted the Ministry of Environment and the Ministry of Agricul-
ture, which are the relevant governmental bodies for GM issues. The Depart-
ments confirmed for us that for GM organisms there are no further specific
rules applicable to the sampling and testing costs. In other words, all costs
combined with the sampling and testing must be born by the person that uses
the GM organisms in accordance with the Act on GM and eventually by the
state.

In business relations the contractual parties may conclude certain rules con-
cerning the sampling and testing. These rules, however, are not applicable in
general and cannot be mentioned as a typical example of business based rules.

3. Aresuch costsrecoverable only if thetests prove actual GMO
presence, or even without such outcome?

The Act on GM provides for a provision that in cases when Czech Environ-
mental Inspections takes corrective measures these costs shall be born by the
liable party. If the Czech Environmental Inspection takes corrective measures
and there is no reason for such an action the state must be held liable for a
wrongful decision pursuant to the State Liability Act** and consequently, the
state shall bear the costs incurred or reimburse the damage caused.

However, there are no further provisions for bearing the costs of sampling and
testing.

V. Cross-border issues

1. Arethereany special jurisdictional or conflict of lawsrulesin force or
planned in your jurisdiction which apply to harm of the kind described in
theintroduction to this questionnaire, or arethere any other specific
provisions aimed at resolving cross-border cases?

There are no special jurisdictional or conflict of laws rules that apply to harm
caused by the GM products or organisms. Consequently, general provisions of
Act No. 97/1963 Coll., on private international law and procedure law (,,IPL”)
would apply. However, an important fact must be mentioned that the former

34 Act No. 82/1998 Coll., on Liability for Damage Based Either on Misadministration or on
Illegal Decisions and on Changes in the Act No. 358/1992 Coll., on Notaries and Their
Activity (Notary Order).
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Czechoslovakia concluded many bilateral treaties with other socialist coun-
tries®> which are still valid and effective and which, pursuant to sec. 2 of the
IPL shall take precedence over the general rules of the IPL, i.e. also the provi-
sions of sec. 15 of the IPL. These bilateral treaties include the specific rules
also for the liability issue.

2. If there are no such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

The rules of the IPL differentiate between damage caused as a result of a
breach of a contractual or other relationships and damage caused as result of
another fact.

As the contractual relationship will not be relevant in cases of damage caused
by GM organisms and products, we will further deal with the issue of delictu-
ally (extra-contractually) caused damage. Pursuant to sec. 15 of the IPL
,»claims to damages which do not result from breach of legal duties based on
contracts or other legal actions shall be governed by the laws of the place
where the damage occurred or of the place where a fact establishing the claim
for damages came from”.

This provision covers cases of damage caused either by breach of a legal duty
resulting from generally binding legal provisions or damage arising from strict
liability.’¢ Damage caused in a road accident is not subject to this provision,
as these cases are subject to international regulation based on international
treaties, and also damage within a labour law relationship, which is subject to
the special regulation of labour relations within the IPL. However, both these
areas are not very relevant for the topic of this study.

100 The Czech regulation of the determination of a legal order applicable to the

extra-contractual relationship (lex loci delicti) is based on an alternative appli-
cation: either the laws of the place of the damage’s occurrence or the place
where a fact establishing claim for damages came to. However, different from
some legal orders on the application of the particular legal order, the parties of
the extra-contractual relationship shall not decide, but the relevant court. In
other words, the Czech law does not allow the choice of law in extra-
contractual relations.

101 Pursuant to legal theory®” a rule for the determination states that the court

should select the most important legal order for the particular relationship. In
other words, the relationship established by the delictually caused damage

35 Albania, Bulgaria, Hungary, Cuba, North Korea, Poland, Yugoslavia, Soviet Union etc.
36 Z. Kucera, Mezinarodni pravo soukromé (Conflict of Laws) (53" edn. 2001) 307.
37 Z. Kucera (fn. 32) 308.
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should become the subject of the legal order it relates to in the closest way.
The Czech Supreme Court decided in a very recent case on cross-border rela-
tions that in cases of damage to health and the consequential claim of the
Health Insurance Company against the wrongdoer, the law of the place where
the damage occurred must govern such a relationship.®

102 1t is therefore very problematic to say how the Czech court would decide a
case of damage caused by GM organisms or products. In our opinion, the
damage caused by the GM organisms and products could be divided into two
groups in relation to the potential cause of the damage. Examples are damage
in organisms growing in another state or damage suffered by non-GM farmers
in the form of additional costs, e.g. for labelling.

103 In our opinion, in the first case the lex loci delicti should be found in the
neighbouring state, as in this particular state the contamination of the non-GM
organisms by organisms from another state occurred. Moreover, the damage
arises independently of the will of the farmer using GM organisms. Based on
this fact we are of the opinion that the closest relationship exists with regard
to the place of the damage’s occurrence. Concerning the other case of dam-
age, the additional costs are an indirect result of the crops’ contamination and
therefore also the place of the damage’s occurrence should be found relevant
with regard to the applicable law.

38 Supreme Court, 25 Cdo 2881/2004.
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5. DENMARK

Vibe Ulfbeck
I. Special Liability or Compensation Regimes
1. Introduction

In Danish law a special compensatory regime is in force. This was introduced
by the Act on the Growing etc. of Genetically Modified Crops' (the Co-
existence Act). In addition, an Executive Order on Compensation for Losses
due to Certain Occurrences of Genetically Modified Material was issued”
(Executive Order on Compensation) According to § 1 in the Co-existence Act
it is applicable to commercial cultivation, handling, sale and transport of ge-
netically modified crops. The system is not a liability regime. It is meant to
work by way of a compensation fund. The compensation fund is financed by
the state and the GMO cultivators. The system covers economic loss resulting
from actual GMO presence in non-GM crops. The person suffering damage is
entitled to compensation if he can prove the existence of a loss caused under
specific circumstances described in the Co-existence Act and in the Executive
Order on Compensation. Compensation will be paid by the Plant Directorate
(the state) provided the injured party fulfils the requirements. The state is enti-
tled to a recourse action against the GMO cultivator. The system will be ex-
plained in more detail below. As of now cultivation by means of GMOs re-
quire permission from the Plant Directorate’ and cultivation has not been
practiced on a large scale in Denmark.* Consequently, there is no case law
that can illustrate the interpretation of the rules.

1 Act no. 436 of 9" June, 2004 (see Annex II/5). The act entered into force on April the 9™
and December the 17" 2005, see Executive Order no. 224 of 31% March, 2005 and Ex-
ecutive Order no. 1178 of 17" December 2005.

2 Executive Order no. 1170 of 7% December, 2005. The Executive Order entered into
force on the 17" of December, 2005.

3 See Executive Order no. 220 of 31% March 2005 on Cultivation of Genetically Modified
Crops (Executive Order on Cultivation on GM crops), § 1, sec. 1.

4 According to the Plant Directorate only one permission has been granted by June 2006.
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2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish
causation?

According to § 9 in the Co-existence Act, compensation for loss due to the
presence of genetically modified material is awarded if 1) in the same cultiva-
tion season within a certain area’ a genetically modified crop of the same kind
or a kind which is next of kin has been cultivated and it can be crossed in with
the crops of the injured party, 2) genetically modified crops above a certain
level® can be identified in the crops belonging to the injured party. As is clear
from the wording of the rule there is no specific requirement for proof of cau-
sation. A certain geographic closeness between the crops of the injured party
and the genetically modified crops suffices, provided the genetically modified
crops can be identified in the crops of the injured party. As regards ecologi-
cally cultivated crops the Co-existence Act contains a special provision in § 9,
section 4 making it even easier to obtain compensation. According to this rule,
compensation will be paid regardless of whether the requirements in section 1,
no. 1) and 2) are fulfilled. If the injured party is authorized as an ecological
farmer the presence of GMO seeds in his seed corn is sufficient to trigger
compensation.

(b) How is the burden of proof distributed?

There is no provision as to the burden of proof in relation to the above de-
scribed rules. Judging from the wording ( ,,if””) it must be assumed that the in-
jured party must prove that the requirements stated in § 9, subsection 1, no. 1)
and 2) are fulfilled. If the injured party has lifted the burden of proof in this
respect there seems to be an irrebuttable presumption of causation. Thus, no
rule allows for the cultivator of the genetically modified crops to produce
counterevidence. In this sense different sources of adventitious presence of
GMO’s are not being taken into account.

(c) How are problems of multiple causes handled by the regime?

Problems of multiple causes are not specifically dealt with by the regime.
There are no rules on alternative, potential or uncertain causation. The loss
(,,liability”) is channelled to the compensation fund. The compensation fund
can have a recourse action against the GMO cultivator, see below under 5
(Compensation funds).

5 Appendix 1 to the act contains the geographical requirements in this respect.

6 Accordning to the Executive Order on Compensation the existence of GMO must exceed
a threshhold of 0.9.
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3. Typeof regime

(a) If it is a fault-based liability regime, what are the parameters for
determining fault, and how is the burden of proof being distributed?

(b) If it is a strict liability regime, is there still a set of defences available to
the actor (for instance ‘acts of God’, wrongful acts or omissions of third
parties, contributory negligence etc.)?

(c) If it is not a liability regime as such, but any other variety of compensation
mechanism, please describe its nature and functioning.

The regime is not a liability regime but is meant to function by means of state
funding. Compensation is paid by the state to the injured party regardless of
whether the GMO cultivator has acted negligently or not. The only require-
ment is that the injured party can prove that GMOs above a certain level can
be detected in his crop and that the geographic requirements in § 9 in the Co-
existence Act are fulfilled, see above under 2 (causation). However, although
the system is not a liability system a defence based on negligence on the part
of the injured party is still open to the state. Thus, according to § 9, section 5,
compensation can be reduced or denied if the injured party negligently or wil-
fully has contributed to causing the damage or if his acts have reduced the
possibilities of the state succeeding in a recourse action against the GMO cul-
tivator. According to the preparatory work on the act’ the injured party may
have negligently or wilfully contributed to causing the damage if he has used
the tools of a GMO cultivator or if he has not used GMO-free outseed. He
may have reduced the possibilities of the state of succeeding in a recourse ac-
tion if he has waived his right to claim damages from the GMO cultivator or if
he has entered into an agreement as to the geographical requirements in the
act.

(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

According to § 1 in the Co-existence Act, the act is applicable to genetically
modified crops. In § 2 genetically modified crops are defined as crops, includ-
ing seeds and vegetative reproduction material. Thus, in general the same cri-
teria apply with regard to crop production and seed production although dif-
ferent contamination thresholds may apply in regard of crop and seed produc-
tion. However, according to § 7 in the Executive Order on Cultivation of GM
crops the sale of vegetative reproduction material and seed for commercial
purposes must only take place to persons who are authorized.

7 Lovforslag (bill)169 (2003) per § 7.
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(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country?

The compensatory regime is not exclusive. There are no rules in the act re-
quiring the injured party to proceed by way of claiming compensation under
the act rather than suing the GMO cultivator under general rules of tort law.
However, if the injured party chooses to sue the GMO cultivator under gen-
eral tort law and obtains damages § 11, section 2 in the Executive Order on
Compensation applies. According to this rule the state can ,,under the circum-
stances” refuse to pay compensation if the GMO cultivator has paid damages.
In the preparatory work the rule is understood as excluding the injured party
from compensation in this case.® The compensatory system can also work as a
supplement to the general rules of tort law. Thus, according to § 11 in the Co-
existence Act the injured party retains his right to claim compensation from
the GMO cultivator for losses not covered by the compensation paid by the
state.

4. Damage and remedies
(a) How is damage defined and measured under the system(s) you described?

Loss which entitles the injured party to compensation under the Co-existence
Act is defined in § 9, section 3. According to this rule the injured party can
claim compensation for three different types of losses. Firstly, compensation
can be claimed for the reduction in the sales price which is a consequence of
the presence of genetical material in the crop. Secondly, compensation can be
claimed for expenses in relation to taking samples and making analyses.
Thirdly, compensation can be claimed to cover expenses in relation to re-
establishing ecological areas because of the presence of genetically modified
material.

As regards compensation for the reduction in price the preparatory work con-
tains the following observations?: If the admixture is detected before the sale
the price reduction will be measured as the difference between the market
price of crops with no admixture and the market price of crops with admix-
ture. If the crop has not yet been sold at the time when compensation is
sought, the market price will be determined as the market price at the time of
the application for compensation under the compensatory system. If the crop
has been sold at this stage and the admixture has been taken into account
when setting the price, the actual loss will be measured as the actual price re-
duction at the time of the sale, provided the achieved price is in accordance
with market prices at the time of sale. If the admixture is detected after the
sale the compensation payable will amount to the sum which the injured party

8 Bill 169 (2003) per § 7.
9 Bill 169 (2003) per § 7.
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must pay to his purchaser as a reduction in price. In this case the injured party
is only entitled to compensation if he actually repays his purchaser the sum.

As regards expenses in relation to taking samples and making analyses, these
expenses can be claimed under the compensatory system. Initially however,
the person claiming compensation under the system is obliged to cover the
costs, see below under I1I 3 (sampling and testing costs).

As regards loss, due to the need of re-establishing ecological areas the rule
relates to the cases in which the injured party, according to the rules under the
Ecology Act!? is obliged to re-establish the area and cultivate ecologically for
a certain period of time before the products can be sold as ecological products
again. In these cases compensation can be claimed for expenses incurred in
connection with the reestablishment of the area. Compensation to cover loss
of subsidies for that period of time can also be claimed.

The compensation payable is limited to these three categories of losses. The
injured party cannot claim compensation under the act for further direct or in-
direct losses, for instance losses suffered by the injured party because he has
become liable towards contracting parties.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

According to § 9, section 3, no. 2) in the Co-existence Act proof of actual
admixture is a requirement under the act. A farmer who suffers loss because
his customers only fear that his products are no longer GMO free must claim
damages under the general rules of tort law, see below under II.

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

See the answer to question (b).
(d) What are the criteria for determining the amount of compensation?

See the answer to question (b)

10 Act no. 118 of 3™ March, 1999.
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(e) Is there a financial limit to liability?

There is no financial limit to liability.!! However, the rules in § 9, section 3 in
the Co-existence Act described above under (a) limit liability as no other
losses than the ones mentioned in this paragraph can be compensated under
the act.

() Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
farmers required to take out first-party insurance which would cover such
losses?

As of yet there are no insurance requirements but the GMO cultivator is
obliged to contribute to the financing of the funding system, see below under
5 (Compensation funds).!?

(g) Which procedures apply to obtain redress?

According to § 10 the injured party must notify the Plant Directorate of his
claim in order to obtain redress. Notification must be given without unneces-
sary delay after the injured party has become aware or ought to have become
aware of the admixture of GMO.!? If the injured party fails to comply with
this rule he looses his right to compensation. The right to obtain compensation
is also lost if the injured party has not notified the Plant Directorate of the
claim by the 1* of August in the year after the crop has been harvested. It fol-
lows from § 13, section 1 in the Executive Order on Compensation that deci-
sions taken by the Plant Directorate cannot be appealed within the administra-
tive system. However, according to § 16, section 2, decisions on compensa-
tion taken by the minister can be brought before the ordinary courts. A request
to this effect must be sent to the Plant Directorate within 4 weeks after the de-
cision has been taken. The case is then brought before the courts by the Plant
Directorate.

11 The bill originally contained a rule authorizing the minister to set a finacial limit, see bill
169 (2003), per § 7, section 3.

12 In connection with the evaluation of the system it will be considered whether this could
be changed into an insurance system, see bill 169 (2003), per § 10.

13 According to § 4, section 2 in the Executive Order on Compensation, notifications which
are received later than two weeks after the injured party became aware or ought to have
become aware of the GMO addmix will normally be considered too late.
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(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

According to § 13, section 1 in the Co-existence Act the Minister of Victuals,
Agriculture and Fishing can grant injunctive relief either before or after ad-
mixture has occurred.

5. Compensation funds
(a) Are there any compensation funds?

The compensation system in the act is based on the idea of a fund to pay com-
pensation.

(b) How are these funds financed?

The fund is financed by the state, by contributions from GMO cultivators and
by the means obtained from recourse actions. According to § 9 compensations
are paid by means reserved for this purpose on the state budget. According to
§ 12 also the GMO cultivators contribute to the fund. Thus, on an annual basis
a GMO cultivator is required to pay 100 d.kr. (i.e. approx. 13 Euro) per hec-
tare of land which has been cultivated with GMO. It is expected that the pay-
ments from the GMO cultivators will gradually rise as GMO cultivating be-
comes more common. In the preparatory work to the act it is expected that the
payments from the GMO cultivators will cover more than 50 % of the com-
pensation claims in 2007.14

(c) Is there any contribution granted by the national or regional authorities?
See above under (a)

(d) Is the contribution to the fund mandatory or voluntary?

The contribution is mandatory, cf. § 12 in the Co-existence Act.

(e) Is a balance established between the money paid into the fund and
expenses of the fund? If so, at which time intervals are levies adapted to the

actual expenses?

There are no specific plans to make changes to the amounts payable by the
GMO cultivators who make contributions to the fund, but according to the

14 Bill 169 (2003), section 4.
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preparatory work the entire system established by the act is to be evaluated
two years after the act has entered into force, i.e. 2007.13

(f) How are the funds operated?

According to § 1 in the Executive Order on Compensation, the Plant Director-
ate manages the fund and decides which claims are justified. The injured party
must notify the Plant Directorate of the claim, see above under 4 (g). The in-
jured party must provide the Plant Directorate with further information, speci-
fied in § 5 no later than four weeks after the notification. According to § 7, the
Plant Directorate hereafter takes a sample from the crops belonging to the in-
jured party. The sample is then examined by the Plant Directorate.

(g) Are there any provisions for recourse against those responsible for the
actual cause of the loss?

According to § 11 in the Co-existence Act and § 12 in the Executive Order on
Compensation the Plant Directorate is entitled to a recourse action against the
GMO cultivator. Recourse is allowed to the extent that compensation has been
paid provided the GMO cultivator would have been liable towards the injured
party under the general rules of tort law, see below under II.

6. Comparison to other specific liability or compensation regimes

The described compensation regime is comparable to four other compensation
regimes in Danish law. However, the other regimes concern cases of personal
injury. Only two of the systems are state financed. The two others are based
on insurance systems.

According to the act on victims of crimes (voldsofferloven)!¢ a victim of a
crime who has suffered personal injury is entitled to damages from the state.
The claim is measured in the same way as ordinary personal injury claims and
the amount of damages payable can be reduced if the victim has contributed
to the injury. It is a condition for obtaining damages that the crime is reported
to the police without necessary delay and that the victim claims damages from
the offender if criminal proceedings are instigated. However, damages are
payable by the state regardless of whether the offender is unknown, cannot be
found, is under the age of 15 or is insane.

Another state financed system is the one found in the act on damage caused
by medicaments (legemiddelskadeloven).!” According to this act a patient
who suffers injuries in the sense of side effects of medicaments that go be-

15 See bill 169 (2003), appendix 56, section 3.

16 Act no. 470 of 1 November 1985 as amended.
17 Act no. 1120 of 20th. December 1995 as amended.
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yond what the patient should reasonably accept is entitled to damages paid by
the state. The state has a recourse action against the manufacturer if he is li-
able according to the general rules of tort law or the rules of products liability.

In addition to the described systems Danish law knows two insurance-based
compensatory systems. According to the act on patient insurance'® (patient-
forsikringsloven) a patient who suffers personal injury in connection with
treatment in hospital or treatment at a private clinic is under certain conditions
entitled to damages. The damages are paid by the person or authority who is
responsible for running the hospital or the clinic. This person must be insured
unless it is a public authority in which case it is regarded as ,,self insured”. If
the injured party is entitled to damages under the act he is not allowed to
claim under general tort law for the same loss, cf. the act § 7. Since the act
covers virtually all losses, the loss is in reality fully canalised to the insurance
companies.

In that respect the system under the industrial compensation act!® (arbe-
jdsskadesikringsloven) is slightly different. Under this act workers who are in-
jured during work are under certain conditions entitled to damages. The sys-
tem is based on mandatory liability insurance. The damages being paid are fi-
nanced by the insurance premiums paid by the employers. However, only cer-
tain types of losses are covered by the act. Losses that are not covered can be
claimed by the injured party from the employer under general tort law rules,
cf. the act § 77.

Thus, apart from the fact that the compensation system in relation to GMO
cultivation does not deal with personal injuries the GMO compensation sys-
tem fits into a broader compensatory system in Danish law.

I1. General Liability or other Compensation Schemes
1. Introduction

The above described special compensation regime in relation to GMO cultiva-
tion does not rule out the application of various liability systems as supple-
mental or alternatives to the special regime. Four different liability systems
could be considered: 1) the Environmental Liability act,?® 2) special rules on
strict liability as developed in court practice, 3) the ordinary negligence rule
4) special rules on neighbourhood conflicts.

As regards the Environmental Liability act the polluter is liable on a no-fault
basis, cf. § 3, section 1. The act applies to damage caused by the pollution of

18 Act no. 228 of 24th. March 1997 1997 as amended.

19 Act no. 422 of 10th. June 2003 as amended.
20 Act no. 552 of 24th. June, 1994 as amended.
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air, water, soil or the underground by certain kinds of commercial or public
activities, cf. § 1, sec. 1 in the act. Although the concept of pollution is inter-
preted broadly, it could be argued that GMO cultivation causes damage to
crops and not to air, water, soil or the underground. However, even though it
cannot be ruled out that admixture of GMO in the soil would be regarded as
pollution of the soil, the environmental liability act would still not be applica-
ble. Thus, the appendix to the act contains a list of enterprises that can be held
liable under the act. Only enterprises which are on the list can be held liable.
Enterprises which are under a duty to apply for authorization for the produc-
tion by means of GMO according to the act on Environment and Gentechnol-
ogy?! (the Gentechnology act) are listed, cf. J2. However, the term ,,produc-
tion” in the Gentechnology act does not seem to cover agricultural cultiva-
tion.?2 Accordingly, GMO farmers are not covered by this provision on the
list. It could be considered whether GMO farmers could fall into a different
category on the list. Thus, also buildings with a certain capacity for holding
effluent animal manure are listed, cf. I1. However, if liability is to be imposed
it is a further requirement that the damage is caused by the aspects of the en-
terprise which are the reason for the listing of the enterprise. When buildings
with a certain capacity for holding effluent animal manure are listed, this is
due to the size of the capacity for holding the manure. It is not the purpose of
the rule to grant protection from consequences of the application of GMO’s.
Consequently, pollution caused by GMO agriculture does not fall into this
category either. Therefore, it must be assumed that the GMO cultivator cannot
be held strictly liable under the Environmental Liability act.

As regards the special rules on strict liability as developed in court practice
the area of applicability of these rules is quite narrowly defined.?? Notably,
there is no doctrine of strict liability for dangerous activities in Danish law.
Thus, strict liability has been imposed in some cases where excavation and/or
pile work in connection with construction work has caused neighbouring
buildings to develop cracks in the walls or other kinds of damage. The leading
case is U 1968.84 H.?* Strict liability was imposed on the owner of the build-
ing being erected. The reason given for this was that he, being the owner,
while planning and budgeting the project had had the opportunity to take into
consideration the risk of this type of damage. Although the justification for
imposing strict liability on the face of it seems applicable in a wide range of
situations the rule of strict liability has in fact been confined to two areas of
the law. Thus, firstly strict liability applies to cases like U 1968.84 H in which
big excavations, pile works and similar works are being carried out and lead

21 Actno. 981 of 3rd. December 2002 as amended.

22 The preparatory work to the gentechnology act mentions production in laborotories and
the like as covered, see bill 117 (1990), per § 7 and 8.

23 See von Eyben/Isager, Laerebog i erstatningsret, 5. udgave, 2003, p. 134 ff.

24 UfR (Ugeskrift for Retsvasen, Weekly Law Reports) 1968, p. 84, H (Hgjesteret, Su-
preme Court)
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to considerable damage. Secondly, the rule of strict liability has been applied
to cases concerning leakages of supply lines. In general the courts are hesitant
to establish strict liability in new areas of the law. Consequently, it is unlikely
that the courts will introduce strict liability for GMO cultivation in Danish law
on the basis of (an analogy from) the above described doctrines.

It must therefore be assumed that liability will be based on the ordinary rule of
negligence or the special rules relating to neighbourhood conflicts concerning
cases where lasting inconveniences are caused. The application of these rules
in relation to GMO cultivation will be described in more detail in the follow-
ing.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

In Danish law the general rule in relation to causation is described as the con-
ditio sine qua non rule.?® This means that as a starting point the GMO cultiva-
tor will only be liable if damage to the crops would not have occurred had it
not been for the acts of the GMO cultivator.

(b) How is the burden of proof distributed?

As a starting point the burden of proof is on the injured party. This means that
the owner of the damaged crop must prove that the damage has been caused
by the GMO cultivator. In general, it is not sufficient for the injured party to
prove his case with a likelihood of more than 51 percent. The likelihood must
be greater than this.?® However, sometimes the burden of proof can be milded.
In particular, this is the case if the tortfeasor has acted grossly negligently or
clearly negligently. In court practice the requirement of proof of causation has
been relaxed in cases like this.?’ Thus, if it can be categorized as a clear mis-
take on the part of the GMO cultivator that he has failed to apply proper seg-
regation measures the injured party will presumably stand a better chance of
proving a causal link between the damage to his crops and the GMO cultiva-
tion. Similarly, the requirement of proof can be relaxed if the tortfeasor has
violated statutory rules of conduct in the particular area.”® There are no gen-
eral rules as to the question of whether there should be a reversed burden of
proof. It is up to the courts to decide whether the burden of proof should be

25 von Eyben/Isager, p. 217-218.

26 von Eyben /Isager, p. 221.

27 See U 2000.521 H, U 1989.353 @ and U 2002.2000 H.

28 In a sense this rule is a variant of the rule described above on acts by the tortfeasor that
are clearly negligent, see von Eyben /Isager, p. 223.
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reversed in the specific case. Thus, a reversed burden of proof cannot be ruled
out in cases of damage allegedly caused by GMO cultivation.

(c) How are problems of multiple causes handled by the general regime?

When damage is caused by multiple tortfeasors the tortfeasors are jointly and
severally liable. This is also the rule in the case of damage inflicted by several
successive acts.?’ This means that if a crop contains admixture from two dif-
ferent GMO cultivators and each admixture would in itself have rendered the
crop unsaleable, the GMO cultivators are jointly and severally liable.

3. Standard of liability

(a) In the case of fault-based liability, what are the parameters for
determining fault and how is the burden of proof being distributed?

In the case of fault-based liability, the main parameter for determining fault is
to question whether the tortfeasor has acted in a way that differs from recog-
nized standards of behaviour in the specific context.?* Thus, the focus is not so
much on the psychological experience of the tortfeasor as on objective stan-
dards. If the area of the law is regulated by statutory rules defining the re-
quired conduct, these rules may be decisive for determining the question of
fault. As a general rule the burden of proof is on the injured party. He must
prove that the tortfeasor has acted negligently. However, if statutory rules lay
down rules on the required conduct and these rules have been violated the
burden of proof will often be reversed. In these cases the tortfeasor will be li-
able unless he can prove that in spite of the violation of the statutory rules he
has not acted negligently.3! As to GMO cultivation, the Executive Order on
cultivation of GMO crops®? contains several formal rules that must be ob-
served by the GMO cultivator.® If these rules are violated it is not unlikely
that the courts will find that there is a presumption of fault. In that case the
GMO cultivator will be regarded as having acted negligently unless he can
prove otherwise.

29 von Eyben/Isager, p 239, A Vinding Kruse, Erstatningsret, 5th. ed. 1989 146 ff. T.
Iversen, Erstatningsberegning i kontraktsforhold, 2000, p. 820.

30 von Eyben /Isager, p. 62.

31 von Eyben/Isager, p. 87.

32 Executive Order no. 220 of 31* March, 2005.

33 For instance, appendix 1 contains rules as to the required distance between fields where
GMO crops are grown and fields with conventional or ecological crops.
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(b) To the extent a general strict liability regime may be applicable, please
describe its requirements for establishing liability.

No general strict liability regime is applicable, but see below (c) on the law of
neighbourhood conflicts.

(¢) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Danish law has special — court-developed — rules on neighbourhood problems.
According to these rules a neighbour must accept inconveniences that are
immaterial or usual in the specific area. If the limit as to what must be ac-
cepted is exceeded damages can be claimed for the loss suffered. It has not
been quite clear whether liability in these cases was fault-based or strict.* In
cases concerning the liability of public authorities strict liability has been im-
posed in the decisions U 1999.353 H, U 1999.361 H and 1999.598 H. These
cases concerned inconvenience caused by traffic noise from highways built by
the state. In the decisions it was made clear that the decisive factor was
whether the inconveniences caused to the neighbour were greater than what it
was reasonable to expect, seen in the light of the ordinary developments in so-
ciety with regard to traffic. The basic reason for imposing liability in the cases
was the thought that, with regard to compensation, there should be equal
treatment of neighbours whose land had been expropriated and neighbours
whose land had not been expropriated. Only recently, it has been decided that
strict liability also applies in neighbourhood conflicts between individuals.
Thus, in the case U 2006.1290 H a mobile telephone company erected a 48
meter tall pylon 2.5 meters from A’s property, 13 meters from the garage and
23,5 meters from the house. A claimed damages to cover the diminution in
value of his house. The Supreme Court found that the telephone company was
liable regardless of the fact that the erection of the pylon had been approved
by the municipality. Hence, there was no negligence on the part of the tele-
phone company. The decisive factor was that the placement of the pylon had
led to a diminution in value of A’s property and that the inconveniences
caused by the placement exceeded what A was required to tolerate seen in the
light of the ordinary developments in society.

The question is whether the rule established in the decision U 2006.1290 H
would be applicable in a GMO case. Although the case concerns the erection
of a pylon it seems unlikely that the established rule should be confined to this

34 In von Eyben /Isager, p. 135 it is implicitly assumed that in general, neighbourhood con-
flicts are not subject to a rule of strict liability. In contrast, it is assumed in von Ey-
ben/Mortensen/Pagh, Fast ejendom, 1% ed. 1999, p. 149, that as regards nuisances of a
lasting character there is no need for a ,traditional negligence” test. In A. Vinding
Kruse, p. 248-249 it is assumed that tort law principles play a minor role in relation to
neighbourhood conflicts of a lasting character.
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type of case. It must be assumed that the case establishes a more general rule
of strict liability in neighbourhood conflicts in which the inconvenience
caused has a more lasting character. Consequently, it must be assumed that it
could also be applicable in a GMO case.

The next question is whether inconveniencies brought about by GMO cultiva-
tion by a neighbour exceeds the limits of what should be accepted. As of now,
GMO cultivation is not being practiced on a large scale in Denmark. There-
fore, it is difficult to say to what extent inconveniencies brought about by
GMO cultivation by a neighbour will exceed the limits of what should be ac-
cepted. As described above there are several formal rules that must be ob-
served by the GMO cultivator. The GMO cultivator may have an expectation
that he will not be liable as long as he lives up to these rules. However, in U
2006.1290 H liability was imposed regardless of the fact that the erection of
the pylon had been approved of by a public authority. Therefore, it probably
cannot be assumed that the fact that the GMO cultivator has been granted
permission to cultivate by means of GMO will exempt him from liability.
Most likely, it will nevertheless be possible to reach the conclusion that in-
conveniences brought about by GMOs exceed the limit of what should be ac-
cepted in the light of ordinary developments in society. As GMO cultivation
becomes more common the threshold for reaching this conclusion may be
lowered.

4. Damage and remedies
(a) How is damage defined and measured?

There is no clear definition of the concept of damage in Danish tort law. The
basic principle for measuring damages is that, economically, the injured party
should be put in the same position as he was before the injury. This means
that the injured party is entitled to full compensation. It also means that he is
not entitled to an enrichment. In relation to property damage is usually meas-
ured as the difference between the purchase price of the goods in undamaged
condition and the purchase price of the goods in a damaged condition. In addi-
tion, loss of profits are compensable. It is possible that damage to crops due to
GMO admixture would be characterised as property damage. In that case the
principles described above would be applied for measuring damages. It is also
possible that the damage would be regarded as pure economic loss. As a gen-
eral rule pure economic loss is not handled differently from other types of
losses in Danish law. Notably, Danish law does not proceed from a principle
of no compensation for pure economic loss. Thus, presumably the starting
point would be to apply the rules described above also if the loss is considered
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to be purely economic.>> The claim would be subject to the general rules of
adequacy limiting the extent to which damages can be claimed.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

There are no general rules on this question in Danish law. However, case law
shows that in the context of neighbourhood conflicts a diminution in value of
the neighbour’s property caused by the mere risk that the neighbour will suf-
fer some kind of inconvenience is sufficient for claiming compensation.3¢
Thus, in U 1998.1515 H fear of a health risk was regarded as a basis for
awarding damages for diminution in value. The case concerned a house which
had been bought by A. Afterwards the municipality (M) placed a high tension
line near the house. At the time there was a debate as to whether high tension
lines could cause health problems such as cancer. The fear that this might be
so caused the value of A’s house to drop. A claimed damages for the lost
value from M. The Supreme Court found that A was entitled to damages for
the lost value. It was argued that compensation should only be payable to the
extent that the inconveniences exceeded the level of what had to be tolerated.
However, the Supreme Court disregarded this argument and awarded full
compensation.’’” The case can be compared to the GMO situation described
above where the value of a crop drops because of fear that it contains GMO
admix. Although U 1998.1515 H concerned a different kind of harm (possible
health risk), it must be assumed that a diminution in value caused by mere
fear will also in other cases be sufficient for awarding damages.*® Normally,
however, damages will only be awarded to the extent that the inconveniences
exceed the level of what should be tolerated — taking into account the ordinary
development in society. In U 1998.1515 H the surrounding houses had been
granted compensation by way of expropriation. In legal literature it is pre-
sumed that the court has wished to achieve equal treatment of the plaintiff and
the owners of the houses that has been expropriated.> Until recently therefore,
it has seemed doubtful whether a claim could also be made against a private
individual outside the expropriation context. However, on the basis of U
2006.1290 H, described above it must be assumed that individuals can be li-
able according to the same rules. Therefore, it must be assumed that it would
also be possible to claim damages from a GMO farmer in the case where there

35 von Eyben /Isager, p. 252.

36 von Eyben/Mortensen/Pagh, p. 147.

37 When damages were not reduced in U 1998.1515 H it was probably due to the fact that
the case concerned fear of health risk, see Lene Pagter Kristensen, UfR2000B.403, at p.
412-413

38 von Eyben/Mortensen/Pagh, p. 215.

39 Lene Pagter Kristensen, UfR2000B.403, at p. 412-413.
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is fear that the GMO has spread and this has led to a decrease in the value of
the crops belonging to the conventional farmer.

Where does your legal system draw the line between compensable and non-
compensable losses?

See the answer to question (b) above.

(c) What are the criteria for determining the amount of compensation in
general?

See the answer to question (a) above.

(d) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

There is no financial limit to liability but the injured party has a duty to miti-
gate the loss.

(e) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

The special rules in relation to cultivation of GMO crops do not oblige the
cultivators to obtain liability insurance.

(f) Which procedures apply to obtain redress in such cases?
See the answer to question (e)

(g) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

See the answer to question (e).

I11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

According to § 9 in the Governmental Notice on Compensation the person

who claims damages under the compensation scheme must cover the expenses
associated with sampling and testing. There is no general monitoring system.
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2. If there are no specific provisions, arethereindustry-based rules? Or
do general rules apply?

See the answer to question III 1.

3. Aresuch costsrecoverableonly if thetests prove actual GMO
presence, or even without such outcome?

According to § 9 in the Executive Order on Compensation the Plant Director-
ate reimburses the person claiming damages under the compensation scheme
if the test proves actual GMO presence.

V. Cross-border issues
1. Arethereany special jurisdictional or conflict of laws rules?
No special rules are in force

2. If there are no such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

As regards questions of jurisdiction, the general rule is found in the Civil
Procedure act (retsplejeloven)*® § 235. According to this rule the defendant
must be sued in the jurisdiction where he lives. However, according to § 243
in cases concerning tort actions the defendant can also be sued in the jurisdic-
tion in which he is domiciled. If the case concerns cross-border issues the
Brussels Convention from 19684 can be applicable, cf. the Civil Procedure
act § 247.42 Accordingly, as a general rule the defendant must be sued in the
country in which he is domiciled, cf. art. 2. However, in cases concerning tort
actions the defendant can also be sued in the country in which the harmful
event occurred, cf. art. 5, sec. 3.4 Thus, in cases concerning GMO spreading
cross boarder the injured party will have a choice between suing the GMO —
cultivator in the country in which he is domiciled and suing in the country in
which the damage occurred, i.e. typically the country in which the injured
party is domiciled.

40 Act no. 910 of 27th. September 2005 with later amendments.

41 EC Convention on Jurisdiction and the Enforcement og Judgments in Civil and Com-
mercial Matters, Brussels 1968.

42 If the defendant resides in Norway, Iceland or Switzerland the Lugano Convention is
applicable.

43 According to case 21/76 Bier, Saml. 1976.1735 the plaintiff is free to chose between the
country in which the harmful act took place and the country in which the consequenses
of the harmful act occurred.
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As regards questions on choice of law the rules in Danish law are judge made.
Normally, the general rule is described as the lex loci delicti.**This means that
the law of the country in which the harm took place is to be applied. However,
it is not clear which rule to apply when the harmful act takes place in one
country but the effect occurs in a different country.** Consequently, it would
be unclear which rule to apply in a case where GMO has spread cross boarder
from one crop to another.

44 See for instance U 1963.838.
45 Joseph Lookofsky, International privatret, 3rd. ed., 2004, p. 102.
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6. ESTONIA

Irene Kull/Villu Kéve
I. Special Liability or Compensation Regimes
1. Introduction

In Estonia there is no special regulation of civil liability concerning the delib-
erate release of GMOs into the environment and their admixture with ordinary
crops. Neither is such kind of special regulation being drafted at the moment.
The same applies to different kinds of assurances (obligatory liability insur-
ance, guarantees, compensation funds).

There are two laws which directly regulate GMOs in Estonia — the Deliberate
Release Into the Environment of Genetically Modified Organisms Act
(DREGMOA)! (originating from Directive 2001/18/EC of the European Par-
liament and of the Council on the deliberate release into the environment of
genetically modified organisms and repealing Council Directive 90/220/EEC)
and the Contained Use of Genetically Modified Micro-Organisms Act?
(GMMO) (originating from Directive 90/219/EEC of the Council on the con-
tained use of genetically modified micro-organisms). The Food Act’, Feed-
ingstuffs Act?, Plant Protection Act®> and Fertilizers Act® have provisions con-
cerning GMOs as well. All those legal acts consist of public law regulations
of GMOs, especially the right to use and control GMOs as well as the pun-
ishments for violations of the law.

Regulations regarding civil liability for GMOs can be found in § 32 of
DREGMOA, according to subsection 1 of which, damage caused by the ille-

1 Deliberate Release Into the Environment of Genetically Modified Organisms Act (geneetil-
iselt muundatud organismide keskkonda viimise seadus). Passed 14 April 2004. State
Gazette/Riigi Teataja (RT) I 2004, No. 30, Art. 209. All legal acts are available in English:
www.legaltext.ee.
2 Contained Use of Genetically Modified Micro-Organisms Act (geneetiliselt muundatud
mikroorganismide suletud keskkonnas kasutamise seadus). Passed 21 November 2001.
RT 12001, No. 97, Art. 603; last amendments 19.06.2002.
3 Food Act (toiduseadus). Passed 25 February 1999. RT 1 1999, No. 30, Art. 415; consolidated
text RT 12002, 13, 81; last amendments 19.06.2002.
4 Feedingstuffs Act (s66daseadus). Passed 23 January 2002. RT 12002, No. 18, Art. 97; last
amendments 19.06.2002.

5 Plant Protection Act (taimekaitseseadus). Passed 21 April 2004. RT 12004, No. 32, Art. 226;
last amendments 08.12.2005.

6 Fertilizers Act (videtiseseadus). Passed 11 June 2003. RT 12003, No. 51, Art. 352.
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gal or deliberate release of GMOs into the environment or damage from the il-
legal marketing of GMOs or genetically modified products will be compen-
sated, as provided by the Law of Obligations Act (LOA)’ i.e. under the gen-
eral rules of civil liability. According to § 32 subsection 2 of DREGMOA if a
person does not get rid of the GMOs legally and deliberately releases them
into the environment or does not clean the pollution caused by the released
GMOs, the Environmental Inspectorate will apply coercive measures pursuant
to the procedure provided by Substitutive Enforcement and Penalty Payment
Actd.

According to § 32 subsection 3 of DREGMOA the Minister of the Environ-
ment will evaluate the cleaning up costs of the pollution at the expense of the
polluter. Paragraph 14 subsection 1 of GMMO provides that the pollution
caused by an accident must be cleaned up by the ,,user”. If the ,,user” does not
clean up the pollution from the deliberate release of GMOs into the environ-
ment, according to subsection 2 of the same paragraph, the clean up is organ-
ized by the body of environmental supervision at the expense of the ,,user”
and according to subsection 3 of the same paragraph the Substitutive En-
forcement and Penalty Payment Act will be applied.

Due to the fact that DREGMOA refers to the Law of Obligations Act con-
cerning the compensation of damages, the authors will now explain the gen-
eral system of delictual liability according to LOA. According to LOA
§ 1043, whoever causes damage has to compensate the victim for it if his ac-
tions caused the damage or if he was responsible for it according to the law. In
addition to fault-based liability LOA also provides strict liability for damage
caused by major sources of danger (LOA § 1056 — 1067). The scale of com-
pensation is regulated by LOA § 127 — 140.

Additionally to the previously mentioned legal acts, the Law of Property Act’
regulates damage to property (protection of ownership in the case of violation
unrelated to loss of possession, § 89 of the Law of Property Act) and damage
caused by nuisance (§ 143 of the Law of Property Act) may also be relevant
(for example when one of the neighbours grows GMOs). See part II 3c.

All in all, it cannot be said that civil liability concerning GMOs is regulated
coherently in the Estonian legal system. First of all, it is not clear if it regu-
lates liability without fault or excusability-based liability or fault-based liabil-
ity (presumably it must be liability without fault). The range of compensation

7 Law of Obligations Act (vdladigusseadus). Passed 28 September 2001, entered into
force 1.07.2002. RT 12001, No. 81, Art. 487; last amendments 19.10.2005.

8 Substitutive Enforcement and Penalty Payment Act (asendustditmise ja sunniraha
seadus) Passed 9 May 2001. RT 12001, No. 50, Art. 283; last amendments 15.11.2001.

9 Law of Property Act (asjadigusseadus). Passed 9.06.1993. RT 1 1993, No. 39, Art.590;
last amendments 22.04.2004.
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from personal and material damage to economical damage is not clear either.
There is no court practice relating to these provisions in Estonia and no scien-
tific literature on the subject. The court practice concerning civil liability, as it
is regulated by the Law of Obligations Act, is also scarce. Therefore to answer
the questions, mainly legal acts (DREGMOA, GMMO and LOA) have to be
taken into account.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish
causation?

There are no special regulations and court practice in Estonia concerns finding
the link between the growing or marketing of GMOs and the damage brought
upon others by this. According to § 32 subsection 1 of DREGMOA there must
exist a causal link between GMOs or the illegal deliberate release of GMOs
into the environment or the marketing of genetically modified products and
the damage caused by it. According to § 14 subsections 1 and 2 of GMMO
there must be a causal link between an accident (accidental release of GMOs
into the environment) and the pollution caused by it.

It is said in LOA that to get compensation for damage there must be causation
—according to § 127 subsection 4 of LOA a person shall compensate for dam-
age caused only if the circumstances upon which the liability of the person is
based and the damage is caused are related in such a manner that the damage
is a consequence of the circumstances (causation).It is the rule — conditio sine
qua non. It must be observed together with the general purpose of compensa-
tion (for instance Supreme Court ruling from Dec. 21, 2005 in the civil matter
No. 3-2-1-137-05), which is as said in § 127 subsection 1 of LOA to place the
aggrieved person in a situation as near as possible to that in which the person
would have been in if the circumstances which are the basis for the compensa-
tion obligation had not occurred. Causation does not have to be a direct link
between the actions of the person and the consequences (damage), i.e. the
damage does not have to be the result of the breaking of the law, but it can oc-
cur due to a sequel of events, that are started by the person’s actions (Supreme
Court ruling from Dec. 10.12, 2005 on a civil matter No 3-2-1-125-03 and a
ruling from Dec. 7, 2005 in a civil matter No. 3-2-1-149-05). To establish
causation elimination and substitution methods are used. With the elimination
method the damage is in causation with the actions of the person when the
person’s actions were an unavoidable prerequisite for the damage that re-
sulted, i.e. there would not have been any damage if there had not been certain
actions. Thus in order to make sure that there is causation we need to answer
the question whether there would have been damage if the defendant had not
acted in this way. If the answer is no then the defendant has to prove that there
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would be damage without him having broken the law or contract (Supreme
Court ruling from Dec. 7, 2005 in a civil matter No. 3-2-1-149-05). If it is es-
tablished that the damage would have occurred even without the defendant’s
actions it cannot be regarded as a substantial cause and the defendant is not li-
able for it. A method of substitution is used in cases of inactivity and then it is
investigated whether the consequences would have occurred if the defendant
had acted in the way the plaintiff demanded. If only the conditio sine qua non
rule applied to establish causation, it would impose large-scaled liability con-
cerning compensation upon the obligor and it would increase the number of
potentially liable persons. In the case of delictual liability the extent of any
claims for compensation of damage are limited by the so-called theory of the
purpose of breached obligation (LOA § 127 subs. 2), according to which
damages shall not be compensated to the extent that the prevention of damage
was not the purpose of the obligation or provision due to the non-performance
of which the compensation obligation arose. In order to establish the purpose
of the obligation criteria of certifying adequate causation must be taken into
account — if the damage that was received from breaking that kind of obliga-
tion is highly unlikely then generally it may be presumed that the purpose of
the obligation was not to prevent that kind of damage. Court practice concern-
ing causation according to LOA has not yet been developed.

Costs regarding certifying the damage and presenting claims, for instance
possible expert costs to establish causation are connected to the definition of
direct pecuniary damage as in § 128 subsection 3 of LOA and are thus com-
pensable. Fees for experts shall be paid in advance by the party who submits
the application from which such costs arise (§ 148 subs. 3 Code of Civil Pro-
cedure). In the case of a poor economic state one may demand the State Legal
Aid to pay the costs, i.e. leaving all the costs partly or fully to be paid for by
the state (§ 180 subs. 1 limb 1 Code of Civil Procedure). If the plaintiff wins
the case, the expert’s costs with other legal costs will be paid by the other
party according to § 162 subsection 1 of Code of Civil Procedure

(b) How is the burden of proof distributed?

According to § 230 subsection 1 of Code of Civil Procedure each party shall
prove the facts on which the claims and objections of the party are based if the
law does not provide otherwise. Thus, if the aggrieved party demands com-
pensation he as a plaintiff has to establish the circumstances that prove he’s
demands — in the case of a delictual claim he has to prove that the other
party’s actions were illegal and that the actions caused the damage. In the case
of fault-based liability the tortfeasor has to prove that he is not at fault in caus-
ing the damage as demanded by § 1050 subsection 1 of LOA. Special regula-
tions concern non-fault liability (see part I section 3a). If a dangerous struc-
ture or thing is a potential cause of damage, it shall be presumed according to
§ 1058 subsection 2 of LOA that the damage is caused as a result of a particu-
lar danger arising from the structure or thing. This does not apply if the struc-
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ture or thing is operated according to requirements and if the operation thereof
is not disturbed. Thus, if we consider that liability for GMOs is a strict liabil-
ity, the burden of proof for the causality partly turns in favour of the ag-
grieved party.

See part I 2c about liability for damage caused by multiple causes.
(c) How are problems of multiple causes handled by the regime?

There is no special regulation in the law concerning GMOs. If several persons
are liable for the same damage caused to the third party, they shall be solidar-
ily liable for payment of the compensation (LOA, § 137 subs. 1). In relation to
the persons who caused the damage, liability shall be divided, according to
§ 137 subsection 2 of LOA, taking into account all circumstances, in particu-
lar the gravity of the non-performance or the unlawful character of other con-
duct and the degree of risk borne by each person. According to § 69 subsec-
tion 2 of LOA if a solidary obligor has performed the solidary obligation, the
claim of the obligee against the other obligors transfers to the solidary obligor
(right of recourse of solidary obligor) except to the extent of the solidary obli-
gor’s own share of the obligation. According to § 69 subsection 3 of LOA the
other obligors have a right of recourse against the obligor who is released
from the solidary obligation to the extent of the obligor’s share of the obliga-
tion in relation to the solidary obligors. This does not apply if the obligee re-
duces the claim thereof to the extent of the share which, the obligor, with re-
gard to whom the obligee waived the claim is to bear in relations between the
solidary obligors. If a solidary obligor fails to perform the share thereof, in the
obligation with regard to the solidary obligor who performed the obligation,
the solidary obligor who performed the obligation and the other solidary obli-
gors according to § 69 subsection 6 of LOA shall be liable for the perform-
ance of such share, proportionally to their shares in the obligation. The claim
against the solidary obligor who fails to perform the obligation transfers to the
solidary obligor who performed the obligation and to the other obligors. As
said in § 70 subsection 1 of LOA the limitation period for the right of recourse
by a solidary obligor who has performed the solidary obligation expires at the
time when the claim of the obligee against the solidary obligor, against whom
the right of recourse is exercised would expire. According to § 70 subsection
2 of LOA the limitation period for the right of recourse by a solidary obligor
shall not expire earlier than six months as of the date on which the solidary
obligor performed the obligation or the obligee filed an action with a court
against the obligor for the performance of the obligation.

If several persons may be liable for the damage caused and it has been estab-
lished that any of these persons could have caused the damage, then according
to § 138 subsections 1 and 3 of LOA compensation for the damage may be
claimed from all such persons to an extent in proportion to the probability that
the damage was caused by the person concerned. The rule of § 138 subsection
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2 of LOA is that a person obligated to compensate for the damage shall be re-
leased from liability if the person proves that the damage was not caused
thereby. That kind of regulation eases the burden of proof for the aggrieved

party.

In legal theory, hypothetical causality is known as a situation where the dam-
age was caused by the actions of the obligor but the same damage would have
occurred later due to a different factor (about causality in Estonian legal sys-
tem see 1. Kull, M. Kéerdi, V. Kdve. Vdladigus 1. Uldosa/ Law of Obligations
I. General Part. Tallinn, Juura, 2005, pp. 271-272, in Estonian). As a rule, the
other factor (i.e. the other cause of damage) has to be taken into account when
making the defendant liable for the damage or making the defendant compen-
sate for the damage, i.e. generally when there is another factor involved the
defendant has to compensate less for the damage or he is not liable for the
damage at all. This rule applies in the first place to damage occurring in the
future (loss of profit). However, this principle does not apply when the other
cause of the damage would bring about liability for the third party. Compen-
sation for the damage shall not be reduced when the damage has already oc-
curred before the other factor could occur.

3. Typeof regime

(a) If its is a fault-based liability regime, which are the parameters for
determining fault, and how is the burden of proof being distributed?

As already mentioned in point 1, it is not exactly clear according to Estonian
law whether delictual liability is a fault-based or strict liability regime in the
case of GMOs. The reference to LOA in § 32 subsection 1 of DREGMOA
leaves it open and makes it possible to apply both types of liability. In § 14
subsection 1 of GMMO where there is no reference to LOA, a firmer answer
cannot be found. In the case of unlawfully caused damage a fault —based li-
ability regime is presumed if law does not provide otherwise (LOA, § 1043).
Despite the lack of court practice concerning GMOs and also the limited
number of cases concerning strict liability, it may be assumed that liability for
damage caused by GMOs is strict liability under the Estonian legal system.
That may be concluded from the wording of the provisions of DREGMOA
and GMMO as well as the general logic of these laws, but also from § 1056
subsection 2 of LOA, which probably allows GMOs to be deemed to be a ma-
jor source of danger. In this provision it is said that a thing or an activity is
deemed to be a major source of danger if, due to its nature or to the substances
or means used in connection with the thing or activity, major or frequent dam-
age may arise therefrom even if it is handled or performed with due diligence
by a specialist. According to § 1058 subsection 1 of LOA the owner of a thing
shall be liable for damage caused as a result of a particular danger arising
from the thing, among others, due to its environmentally hazardous character-
istics and for damage caused as a result of particular danger arising from the
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thing for any other reason. It is not precluded to (at least partly) handle liabil-
ity from GMOs according to § 1061 of LOA as the liability of a producer
when GMOs may be regarded as defective products.

In spite of the above, the liability of a producer does not preclude or restrict
the right to file claims on any other legal basis, including claims for compen-
sation of unlawfully and wrongfully caused damage (LOA, § 1056 subsection
3 and § 1061 subsection 5). As fault-based liability is broader than strict li-
ability (for example in case of loss of profit), the fault-based liability might be
more meaningful for that reason (see part I 4a). According to LOA § 1043 a
person (tortfeasor) who unlawfully causes damage to another person (victim)
shall compensate for the damage caused if the tortfeasor is guilty of causing
the damage or is liable for causing the damage pursuant to the law. Causing
harm according to § 1045 subsection 1 of LOA is unlawful if, above all, the
damage causes the death of a victim (point 1), causes bodily injury to or dam-
age to the health of the victim (point 2), consists of a violation of the rights of
ownership or a similar right or rights of possession of the victim (point 5), in-
terferes with the economic or professional activities of a person (point 6), vio-
lates a duty arising from law (point 7) or is some intentional behaviour con-
trary to good morals (point 8). According to § 1050 subsection 1 of LOA a
tortfeasor is not liable for causing the damage if the tortfeasor proves that he
is not guilty of causing the damage, unless otherwise provided by law. If the
victim (injured person) claims compensation for the damage, he as a plaintiff
bears the burden of proving the facts on which the claim is based and in the
case of delictual liability, the unlawful action of the tortfeasor (tekitaja
oigusevastast tegu), damage and the causality between the actions and dam-
age. In the case of fault-based liability a tortfeasor must prove that he is not
guilty of the damage to be free from liability (see part I section 2b).

According to § 1050 subsection 2 of LOA the situation, age, education,
knowledge, abilities and other personal characteristics of a person shall be
taken into consideration upon the assessment of the person’s guilt (i.e. the
tortfeasor’s subjective characteristics shall be taken into account).

The limitation period for a claim arising from unlawfully caused damage shall
be three years as of the moment when the entitled person becames or should
have become aware of the damage and of the person obligated to compensate
for the damage (§ 150 subs. 1 LGPCCA!9). A claim arising from unlawfully
caused damage expires not later than ten years after the performance of the act
or occurrence of the event which caused the damage. The limitation period for
a claim arising from the causation of death, a bodily injury or damage to
health or from deprivation of liberty shall be three years as of the moment
when the entitled person became or should have become aware of the damage

10 General Part of Civil Code Act (tsiviilseadustiku iildosa seadus). RT 12002, No. 35, Art.
216, adopted 27.03.2002; last amendments 19. 11. 2003.
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and of the person obligated to compensate for the damage, regardless of the
legal basis of the claim. The claims expire not later than thirty years as of per-
formance of the act or occurrence of the event which caused the damage
(§ 153 subs. 3 LGPCCA). For liability for damage caused by other persons
see part I section 2c.

(b) If its is a strict liability regime, is there still a set of defences available to
the actor (for instance ‘acts of God’, wrongful acts or omissions of third
parties, contributory negligence etc.)?

As mentioned before (see part I section 3a), liability for GMOs will probably
be deemed to be non-fault based liability (i.e. risk-based liability) or at least
partly, the liability of a producer. According to § 1056 subsection 1 of LOA if
the damage caused results from a danger characteristic to a thing constituting
a major source of danger or from an extremely dangerous activity, the person
who manages the source of that danger shall be liable for any damage caused
regardless of the person’s guilt. § 1058 subsection 1 of LOA prescribes that
the owner of a structure or a thing shall be liable for any damage caused as a
result of a particular danger arising from the thing, among other things, due to
its environmentally hazardous characteristics and for any damage caused as a
result of a particular danger arising from the thing for any other reason. To
contest the basis brought in § 1058 subsection 2 of LOA that the damage is
caused as a result of a particular danger arising from the structure or thing, the
owner has to prove that the structure or thing is operated according to re-
quirements and that the operation thereof is not disturbed. In order to avoid li-
ability, the owner according to § 1058 subsection 3 of LOA has to prove that
the damage is caused within the boundaries of a marked immovable in the
possession of the owner of the dangerous structure, the damage is caused by
force majeure or the victim participated in the operation of the dangerous
structure or thing. According to § 1058 subsection 4 of LOA if a dangerous
structure or thing is operated according to requirements and the operation
thereof is not disturbed, the owner of the structure or thing is not liable for
damaging a thing of the victim in so far as the thing is not materially damaged
or, if it is damaged, to an extent deemed to be normal considering the local
circumstances. The limitation period for claims based on strict liability is the
same as the limitation period for claims based on fault —based liability (see
also part I sect. 3a).

According to § 1061 subsection 1 of LOA the producer shall be liable for
causing the death of a person and for causing bodily injury to or damage to
the health of a person if this is caused by a defective product. If a defective
product causes the destruction of or damage to a thing, as said in § 1061 sub-
section 2 of LOA the producer shall be liable for the damage caused thereby,
only if this type of product is normally used outside economic or professional
activities and the victim mainly used the product outside their economic or
professional activities and the extent of the damage caused exceeds an amount
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equal to 500 euro. The producer, according to § 1064 subsection 1 of LOA,
shall not be liable for damages arising from a product if the producer proves
that he did not place the product on the market, circumstances exist on the ba-
sis of which it may be presumed that the product did not have the deficiency
which caused the damage at the time that the product was placed on the mar-
ket by the producer, the producer did not manufacture the product for sale or
for marketing or in any other manner produce or market it in the course of the
producer’s economic or professional activities, the deficiency is caused by the
compliance of the product with the mandatory requirements as at the time of
placing the product on the market and due to the level of scientific and techni-
cal knowledge at the time of placing the product on the market, the deficiency
could not have been detected. According to subsection 2 of the same para-
graph a producer of raw materials or a part of a product shall not be liable for
damage if the producer proves that the deficiency of the raw material or part
of the product is caused by the construction of the finished product or the in-
structions provided by the producer of the finished product. The limitation pe-
riod for claims arising from the liability of a producer, according to § 1066
subsection 1 of LOA is three years as of the date on which the victim becomes
aware or should reasonably have become aware of the damage, the deficiency
and the identity of the producer and regardless of that, claims according to
subsection 2 of the same paragraph shall terminate after ten years have passed
as of the date on which the product which caused the damage is placed on the
market, unless an action has been filed with a court by that time. See part I
sect. 2 about establishing causality and liability of several persons to compen-
sate for the damage.

(c) If it is no liability regime as such, but any other variety of compensation
mechanism (including, but not limited to, administrative law measures,
private and/or state funding), please describe its nature and functioning.

The environmental inspectorate bodies (i.e. state bodies) have an obligation to
eliminate environmental pollution at the tortfeasor’s expense. It stems from
§ 32 subsection 2 of DREGMOA according to which upon failure to remove,
as required, the genetically modified organisms released into the environment
or failure to eliminate the environmental pollution caused by the release into
the environment of genetically modified organisms, the Environmental In-
spectorate may apply a coercive measure pursuant to the procedure provided
for in the Substitutive Enforcement and Penalty Payment Act. The same prin-
ciple is provided in § 14 subsection 2 of Substitutive Enforcement and Penalty
Payment Act when the user does not clean up the pollution caused by the de-
liberate release of GMOs into the environment. However, the extent of this
obligation and its comparability with the tortfeasor’s compensation obligation
is not clear. Presumably it is not meant with this law that the state should offer
monetary compensation for damage to victims, but in the first place, the aim
of the law is to prevent the future spread of GMOs.
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(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

There are no differences in the law.

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country? In particular, can
claims based on general tort law still be brought either simultaneously or
subsequently?

According to § 1056 subsection 3 and § 1061 subsection 5 of LOA strict li-
ability or the liability of a producer do not preclude or restrict the right to file
claims on any other legal basis, including claims for compensation of unlaw-
fully and wrongfully caused damage. The motive for this could be the larger
scale of compensation (see part I section 4a).

4. Damage and remedies
(a) How is damage defined and measured under the system(s) you described?

The purpose of compensation for damage according to § 127 subsection 1 of
LOA is to place the aggrieved person in a situation as near as possible to that
in which the person would have been in if the circumstances which are the ba-
sis for the compensation obligation had not occurred (Differentztheorie). The
extent of compensation for damage is restricted by § 127 subsection 2 of
LOA, according to which damages shall not be compensated to the extent that
prevention of damage was not the purpose of the obligation or provision and
due to the non-performance of which the obligation to compensate arose. In
the case of contractual obligations the extent of compensation for damage is
connected with foreseeability (§ 127 subs. 3 LOA). Another basis for the
compensation of damages is causality (see part I section 2a).

Compensation for harm arising from the death of a person, health damage,
bodily injury and destruction or loss of a thing may be claimed in cases of
fault-based liability as well as strict liability (risk liability).

In the case of an obligation to compensate for the damage arising from the
death of a person, according to § 129 of LOA the obligated person shall com-
pensate for the expenses arising from the death of the deceased person, in par-
ticular for reasonable funeral expenses, reasonable medical expenses relating
to the health damage or bodily injury which caused the death of the person,
and the damage arising from the aggrieved person’s interim incapacity for
work and maintenance costs for the dependant of the deceased.

In the case of an obligation to compensate for damage arising from health
damage or bodily injury caused to a person, according to LOA § 130 subsec-

Annex | Contract 30-CE-0063869/00-28



29

30

Annex I Country Reports 129

tion 1 the obligated person shall compensate the aggrieved person for ex-
penses arising from such damage or injury, including expenses arising from
the increased needs of the aggrieved person, and damage arising from total or
partial incapacity to work, including damage arising from a decrease in in-
come or deterioration of the future economic potential of the aggrieved per-
son. According to subsection 2 of the same paragraph the obligated person
shall pay the aggrieved person a reasonable amount of money as compensa-
tion for the non-pecuniary damage caused to the person by such damage or in-
jury. part I section 4d deals with the compensation for damage arising from
the destruction or loss of a thing.

According to LOA § 133 subsection 1 if damage is caused by environmentally
hazardous activities, damage related to a deterioration in environmental qual-
ity shall also be compensated for. Expenses relating to preventing an increase
in the damage and to applying reasonable measures for mitigating the conse-
quences of the damage, and the damage arising from the application of such
measures shall also be compensated for. According to LOA § 133 subsection
2 damage to the environment and expenses concerning pollution shall be
compensated for to the extent and pursuant to the procedure provided by law.
However, there is still no special regulation in the law and the real area of ap-
plication of LOA § 133 is unclear.

Compensation for economical damage concerning GMOs is also unclear.
Pecuniary damage includes, according to LOA § 128 subsection 2, loss of
profit which according to subsection 4 of the same paragraph is loss of the
gain which a person would have been likely to receive in the circumstances, in
particular as a result of the preparations made by the person, if the circum-
stances on which the compensation for damage is based had not occurred.
Loss of profit may also include the loss of an opportunity to receive a gain.
Regarding strict liability it is prescribed in § 1056 subsection 1 of LOA that a
person who manages a major source of danger shall be liable for the death of,
bodily injury to or damage caused to the health of a victim, and for damaging
a thing of the victim’s. Liability of a producer is also, according to § 1061
subsections 1 and 2 of LOA, restricted by health damage or bodily injury and
damage to thing. In the case of fault-based delictual liability the extent of
compensation for pecuniary damage is also unclear (compared to contractual
liability where pecuniary damage as a rule will be compensated). The Su-
preme Court of Estonia has found that in the case of the damage or destruction
of a thing, economic damage usually cannot be compensated and that the law
on non-contractual liability does not protect all kinds of property but certain
legal rights and interests protected by law. Compensation for other damage
beside the costs concerning the restoration of a thing becomes relevant only if
it was the purpose of the provision due to the non-performance of which the
damage arose (see Supreme Court ruling from May 13, 2005 on the civil mat-
ter No. 3-2-1-64-05). As one of the goals of the regulation concerning GMOs
is to prevent the mixing of GMOs with ,,normal” crops, it is possible that one
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can demand compensation for economic damage due to the protective purpose
of the provisions. However, at the moment it is not certain.

Damage shall generally be compensated in a lump sum. In the event that bod-
ily harm is caused, the damage shall usually be compensated for in instal-
ments (§ 136 LOA). If damage is caused in part by circumstances dependent
on the aggrieved party or due to a risk borne by the aggrieved party who,
amongst others things, failed to perform any act which would have reduced
the damage caused (if the aggrieved person could have reasonably been ex-
pected to do so), the amount of compensation for the damage shall be reduced
to the extent that such circumstances or risk contributed to the damage (§ 139
LOA). According to § 127 subsection 5 of LOA any gain received by the ag-
grieved party as a result of the damage caused, particularly the costs avoided
by the aggrieved party, shall be deducted from the compensation for the dam-
age unless deduction is contrary to the purpose of the compensation. If dam-
age is established but the exact extent of the damage cannot be established,
including in the event of non-pecuniary damage or future damage, the amount
of compensation according to § 127 subsection 6 of LOA shall be determined
by the court. According to LOA § 140 subsection 1 the court may reduce the
amount of compensation for damage if compensation in full would be grossly
unfair with regard to the obligated person or not reasonably acceptable for any
other reason. In such a case, all circumstances, in particular, the nature of the
liability, relationships between the persons and their economic situations in-
cluding insurance coverage, shall be taken into account.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free (e.g. because of GMO cultivation in his vicinity) also
recognized as compensable, or is proof of actual admixture required?

It cannot be answered in one way because there is no special regulation or
court practice. Also in order to give an exact answer it must be possible to
demand compensation for economic damage (see part I section 4a). According
to LOA § 128 subsection 3, direct pecuniary damage includes primarily, the
value of the lost or destroyed property or the decrease in the value of property
due to deterioration (even if such decrease occurs in the future) and reason-
able expenses which have been incurred or will be incurred in the future due
to the damage, including reasonable expenses relating to the prevention or
mitigation of damage and receipt of compensation, expenses relating to the es-
tablishment of the damage and submission of claims relating to compensation
for the damage. Loss of profit according to § 128 subsection 4 of LOA is loss
of the gain which a person would have been likely to receive in the circum-
stances, in particular, as a result of the preparations made by the person, if the
circumstances on which the compensation for damage is based did not oc-
curred. Loss of profit may also include the loss of an opportunity to receive
gain. It may be possible for a farmer to get compensation for direct pecuniary
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damage as well as for loss of profit, due to the possibility of damage occurring
in the future. Proving causality is also important (see part I section 2).

If damage is established but the exact extent of the damage cannot be estab-
lished, including in the event of future damage, the amount of compensation,
according to LOA § 127 subsection 6 such amount shall be determined by the
court. The same principle is provided in § 233 subsection 1 of Code of Civil
Procedure, which says that if, during civil proceedings the damage is ascer-
tained but the exact extent of the damage cannot be established, or if the es-
tablishment of the amount of the damage is unreasonably burdensome or ex-
pensive, the amount of compensation shall be determined by the court.

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

There is no special regulation concerning this exact subject. Principally,
claims for damages from other farmers cannot be ruled out, however, it is
questionable whether according to § 127 subsection 2 of LOA the damage
claims of such persons may be compensated. First of all, it depends on the ex-
tent that the prevention of damage was the purpose of the special regulations
concerning GMOs.

(d) Which are the criteria for determining the amount of compensation?

In the case of an obligation to compensate for damage arising from the de-
struction or loss of a thing, according to § 132 subsection 1 of LOA, compen-
sation shall be paid for an amount covering the reasonable expenses made to
acquire a new thing of equal value. If by the time the damage is caused the
value of the thing has considerably decreased in comparison to the value of an
equivalent new thing, the decrease shall be taken into account in a reasonable
manner when determining the amount of compensation for the damage. Ac-
cording to LOA § 132 subsection 2 if acquisition of a new thing of equal
value is not possible, the value of the thing which was destroyed or lost shall
be compensated for. If damage is caused to a thing, according to subsection 3
of the same paragraph, compensation for the damage shall cover, in particular,
the reasonable costs of repairing the thing and the potential decrease in the
value of the thing. If repairing the thing is unreasonably expensive in com-
parison to the value of the thing, compensation shall be paid pursuant to LOA
§ 132 subsection 1. If the damaged thing was necessary or useful for the ag-
grieved person, in particular, for the person’s economic or professional activi-
ties or work, compensation for the damage shall also cover the costs of using
a thing of equal value during the time in which the damaged thing is being re-
paired or a new thing is being acquired. If the person does not use a thing of
equal value, the person may claim compensation for loss of the advantages of
use which the person could have benefited from during the time in which the
thing is repaired or a new thing is being acquired. LOA § 134 subsection 4
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makes it possible to claim a reasonable amount of money as compensation for
non-pecuniary damage.

Pure economic damages may be compensated on the basis of fault liability
and according to the LOA § 128 subsection 3. Direct pecuniary damage in-
cludes, primarily, the value of the lost or destroyed property or the decrease in
the value of the property due to deterioration even if such decrease occurs in
the future, and reasonable expenses which have been incurred or will be in-
curred in the future due to the damage, including reasonable expenses relating
to the prevention or mitigation of damage and receipt of compensation. Ac-
cording to LOA § 128 subsection 4 loss of profit may also include the loss of
an opportunity to receive a gain. However, in this case it is important to prove
causality (see also part I section 2).

When it is certified that damage was caused, but the exact cost of the damage
cannot be determined, then the court shall decide how much it ought to be
(see part I section 4b). The court has to take into account generally acknowl-
edged principles when determining the amount of compensation (see Supreme
Court ruling from Dec. 21, 2004 on civil matter No. 3-2-1-145-04). About the
determination of the amount of the damage see part I 4a and 4b.

(e) Is there a financial limit to liability?

There is no maximum amount of compensation in the law concerning GMOs
or just compensation for damage altogether. However, the court according to
LOA § 140 subsection 1 may reduce the amount of compensation for damage
if compensation in full would be grossly unfair with regard to the obligated
person or not reasonably acceptable for any other reason. In such a case, all
circumstances, in particular the nature of the liability, relationships between
the persons and their economic situations, including insurance coverage, shall
be taken into account. If damage is caused, in part by circumstances depend-
ent on the aggrieved party or due to a risk borne by the aggrieved party,
amongst other things, if he failed to perform any act which would have re-
duced the damage caused if he could reasonably have been expected to do so,
the amount of compensation for the damage shall be reduced to the extent that
such circumstances or risks contributed to the damage (LOA § 139).

() Is there any requirement for operators to provide for some sort of advance
cover for potential losses, and/or are farmers required to take out first-party
insurance which would cover such losses?

According to Estonian law it is not necessary for people operating with GMOs
to take out liability insurance or to have some other sort of compensation sys-
tem to cover potential losses and also farmers are not required to take out in-
surance which covers such losses.
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(g) Which procedures apply to obtain redress?

As operators are not required to have insurance (see part I 4f), redress de-
mands cannot be made. For more about recourse claims concerning relations
between several tortfeasors see part I section 2c. For more about the state
claiming damages for cleaning up pollution caused by the tortfeasor see part I
section 3c.

(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

Authorisation for the deliberate release of GMOs into the environment and
authorisation for its marketing may be suspended or revoked according to
DREGMOA § 12 subsections 7-9 and § 25 subsection 2 when risks related to
it become evident.

According to § 1055 subsection 1 of LOA the victim or the person who is
threatened has the right to demand in the court of law that behaviour which
causes damage be terminated or refrained from. According to LOA § 1055
subsection 2 the right to demand that behaviour which causes damage be ter-
minated does not apply if it is reasonable to expect that such behaviour can be
tolerated in human co-existence or due to significant public interest. In such a
case, the victim has the right to file a claim for compensation for unlawfully
caused damage. Additionally, claims may be filed if one of the neighbours
grows GMOs contrary to provisions prohibiting damage to property (See Law
of Property Act § 89 — protection of ownership in cases of violations unrelated
to loss of possession) and the spread of damaging nuisances (Law of Property
Act § 143). See part II section 3c.

An action may be secured before the filing of an action if failure to secure the
action may render compliance with the judgment difficult or impossible with
the measures provided in the § 328 (1) of Code of Civil Procedure Act.

5. Compensation funds

There are no compensation funds in Estonia which cover damages caused by
GMOs and at the moment implementation of these kind of measures is not
planned.

6. Comparison to other specific liability or compensation regimes

As there is no important special regulation. Liability concerning GMOs is part

of the general strict and fault-based liability, which is not exceptional in any
way.
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Generally environmental protection is regulated by the Nature Conservation
Act and according to § 77 subsection 1, damage caused to the environment by
destroying or damaging protected natural objects and specimens of protected
species must be compensated for. The Environmental Inspectorate and admin-
istrators of protected natural objects have the right according to subsection 2
of the same paragraph to file a claim with a court for all the damages caused
to a protected natural object or a specimen of a species. The paragraph in hand
does not (at least not literally) regulate the compensation for damage caused
to the environment by deliberately releasing GMOs into the environment.

Civil liability regarding the escape of genetically modified animals in the
course of an animal experiment is also regulated. In this case according to
§ 57 subsection 2 of the Animal Protection Act the person conducting the ani-
mal experiment shall immediately inform the authority which granted the
permit thereof and according to subsection 4 of the same paragraph shall re-
move the genetically modified animals from the environment and remedy the
environmental damage caused by the release of such animals into the envi-
ronment. According to the Animal Protection Act § 57 subsections 3 and 5,
the authority which granted the permit is also required to guarantee the appli-
cation of all necessary measures and remedy the consequences; the person
who remedies the environmental damage has the right to require the compen-
sation of reasonable costs incurred from the person conducting the animal ex-
periment. The authority which grants the permits shall organise, according to
subsection 6 of the same paragraph, at the cost of the person who caused the
damage, an assessment of the effectiveness of remedying the environmental
damage.

For more about liability of the producer see part I section 3b.
I1. General Liability or other Compensation Schemes
1. Introduction

As liability concerning GMOs does not principally differ from the general
liability system see part I section 1 for an answer.

2. Causation

See part I section 2.
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3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed? Does it
make any difference if there are clearly established statutory rules defining
the required conduct for GMO agriculture?

See part I section 3a.

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability. Is there still a set of
defences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

See part I section 3b.

(c) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

According to the Law of Property Act § 89 an owner has the right to demand
the elimination of any violation of his right of ownership even if the violation
is not related to a loss of possession. If there is reason to presume the recur-
rence of such a violation, the owner may demand the avoidance of the viola-
tion. A demand is precluded if the owner is required to endure the violation.
More exact is § 143 subsection 1 of the Law of Property Act, according to
which the owner of an immovable does not have the right to prohibit the
spread of gas, smoke, steam, odour, soot, heat, noise, vibrations and other
such nuisances coming from another immovable to the owner’s immovable
unless this significantly damages the use of the owner’s immovable or is con-
trary to environmental protection requirements. The intentional direction of
nuisances to a neighbouring immovable is prohibited. If such a nuisance men-
tioned before significantly damages the use of an immovable but the person
causing the nuisance cannot be expected to eliminate the nuisance for eco-
nomic reasons, the owner of the nuisanced immovable according to subsec-
tion 2 of the same paragraph has the right to demand compensation from the
owner of the immovable causing the nuisance. The Supreme Court of Estonia
has found that the purpose and goal of § 143 subsection 1 of the Law of Prop-
erty Act in the first place is to regulate the obligation to endure on one’s own
immovable nuisances stemming from a neighbouring immovable and the di-
recting of these nuisances to an adjoining immovable (see Supreme Court rul-
ing from Dec. 13, 2004 on the civil matter No. 3-2-1-141-04 and ruling from
April 11, 2005 on the civil matter No. 3-2-1-33-05).
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4. Damage and remedies

See part I section 4.
[11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

There are no special regulations concerning the costs of testing and sampling
of GMOs. According to the Food Act § 49 subsection 1, a supervisory official
has the right, pursuant to the established procedure and at the expense of a
food business operator, to take the amount of samples necessary in order to
carry out laboratory analyses. If, according to the results of laboratory analy-
ses, the food, raw material for food or anything else that was subject to analy-
ses does not conform to the requirements, the costs of the analyses carried out
and of the analyses of control samples taken from the same lot for further tests
shall be covered according to subsection 5 of the same paragraph by the food
business operator. According to the Environmental Supervision Act § 20 sub-
section 1 the minimum quantity of samples of materials and substances neces-
sary to ascertain the facts shall be collected free of charge, i.e. at the expense
of the one being controlled. See part I section 2a about the costs of civil pro-
ceedings.

2. If thereare no specific provisions, arethere industry-based rules? Or
do general rules apply?

No such regulations are known.

3. Aresuch costsrecoverable only if thetests prove actual GMO
presence, or even without such outcome?

The Food Act § 49 subsection 5 is the special regulation according to which

the cost of the analyses of control samples can be left to be paid by the one
being controlled. (see part I1I section 1).
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IV. Cross-border issues

1. Arethereany special jurisdictional or conflict of lawsrulesin force or
planned in your jurisdiction which apply to harm of the kind described in
theintroduction to this questionnaire, or arethere any other specific
provisions aimed at resolving cross-border cases?

There are no special regulations of jurisdiction and conflict of laws concern-
ing civil liability for GMOs (see also part IV section 2).

According to § 50 subsection 1 of the Private International Law Act!' (PILA),
claims arising from unlawfully caused damage shall be governed by the law
of the state where the act or event which forms the basis of the cause of the
damage was performed or occurred. According to subsection 2 of the same
paragraph if the consequences do not become evident in the state where the
act or event which formed the basis for causing the damage was performed or
occurred, the law of the state where the consequences of the act or event be-
came evident shall be applied at the request of the injured party. A special
provision is PILA § 52 according to which if a claim arising from the unlaw-
ful causation of damage is governed by foreign law, compensation ordered in
Estonia shall not be significantly greater than the compensation prescribed for
similar damage by Estonian law. According to PILA § 53 subsection 1 if an
non-contractual obligation has a closer connection with the law of a state
other than that which would be applicable pursuant to the provisions of PILA,
the law of such other state applies. According to PILA § 54 the parties may
agree on the application of Estonian law after the occurrence of the event or
the performance of the act from which a non-contractual obligation arose.

Jurisdiction of the case in the European Union is determined under the rules
of the EC regulation 44/2001. The Code of Civil Procedure (§ 79 subs. 1) pro-
vides that an action shall be filed with the court of the residence of the defen-
dant who is a natural person or with the court of the seat of the defendant who
is a legal person. An action arising from the activities of an economic unit of a
company (enterprise) may also be filed with the court of the location of the
economic unit (§ 84 Code of Civil Procedure). A plaintiff may file an action
for compensation for damage caused in the form of bodily injury, some other
health disorder or the death of a provider with the court of the plaintiff’s resi-
dence or the court of the place where the damage was caused (§ 94 Code of
Civil Procedure).

11 Private International Law Act (rahvusvahelise eradiguse seadus). Passed 27 March 2002. RT 1
2002, No. 35, art. 217.
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2. If there are no such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

According to § 50 subsection 1 of the Private International Law Act (PILA)
claims arising from the unlawful causing of damage shall be governed by the
law of the state where the act or event which forms the basis for the damage
was performed or occurred. According to subsection 2 of the same paragraph
if the consequences do not become evident in the state where the act or event
which formed the basis for the damage was performed or occurred, the law of
the state where the consequences of the act or event became evident shall be
applied at the request of the injured party. A special provision is PILA § 52,
according to which, if a claim arising from the unlawful causing of damage is
governed by foreign law, the compensation ordered in Estonia shall not be
significantly greater than the compensation prescribed for similar damage by
Estonian law. According to PILA § 53 subsection 1, if a non-contractual obli-
gation has a closer connection with the law of a state other than that which
would be applicable pursuant to the provisions of PILA, the law of such other
state applies. According to PILA § 54 the parties may agree on the application
of Estonian law after the occurrence of the event or performance of the act
from which a non-contractual obligation arose. See also part IV section 1.
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7. FINLAND

Bjorn Sandvik
I. Special Liability or Compensation Regimes
1. Introduction

In Finland, a special regime for damage caused by GMOs was established in
1995 by the passing of the Gene Technology Act (377/1995). The Act has
subsequently been amended significantly, most recently by Law 847/2004
implementing the EC Directive of 12 March 2001 on deliberate release into
the environment of GMOs. (Directive 2001/18/EC of the European Parliament
and of the Council of 12 March 2001.) The aim of the Gene Technology Act
(hereinafter the GTA) is to promote the safe use and development of gene
technology in accordance with the precautionary principle and in a way that is
ethically acceptable, and to protect human and animal health and the envi-
ronment when carrying out the contained use or deliberate release into the en-
vironment of GMOs (Sec. 1). A liability provision is found in GTA Sec. 36,
which reads as follows:

»Liability for damage. Compensation for damage in the environment
caused by activities referred to in this Act is subject to the provisions of
the Environmental Damage Compensation Act (737/1994).

Compensation for personal injury or for damage to property intended for
private use or consumption and used by the injured party mainly for such
purpose are subject to the provisions of the Product Liability Act
(694/1990).

Compensation for damage caused by activities referred to in this Act is
subject to the provisions of the Tort Liability Act (412/1974). The opera-
tor is liable to compensate for such damage even if it was not caused wil-
fully or through negligence.

The provisions of para. 1-3 shall not restrict the right of the injured party
to compensation on the basis of an agreement or by virtue of other stat-
utes than those referred to in para. 1-3.”

The wording of Sec. 36 and the precise relations between the statutes referred
to in it, are perhaps not crystal clear. According to the bill to the GTA, how-
ever, Sec. 36(1) will lead to the application of the Environmental Damage
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Compensation Act (hereinafter the EDCA) in two situations!: First, the EDCA
is applicable to damage caused by so-called contained use of GMOs. ,,Con-
tained use” is defined in Sec. 3 of the GTA as ,,any activity in which organ-
isms are genetically modified or in which such organisms are cultured, stored,
transported, destroyed or disposed of or used in any other way, and for which
specific containment measures are used to limit their contact with the general
population and the environment and to provide a high level of safety for the
general population and the environment”. Second, the EDCA is applicable to
deliberate release of GMOs into the environment. ,,Deliberate release” is de-
fined in Sec. 3 of the GTA as ,,introduction into the environment of geneti-
cally modified organisms without using any specific containment measures to
limit their contact with the general population and the environment or to pro-
vide a high level of safety for the general population and the environment”.

It is to be observed that the definition of deliberate release is not restricted to
release of GMOs into the environment for research and development purposes
only (e.g. experimental field testing), but is wide enough to cover also release
of GMOs into the environment, for example, for the purpose of commercial
cultivation of GM crops.? Hence, the EDCA will apply to damage in the envi-
ronment caused by GMOs irrespective of whether such damage is caused by
contained use of GMOs, (e.g. laboratory tests), by deliberate release of GMOs
into the environment for research or development purposes (e.g. experimental
field testing), or by deliberate release of GMOs into the environment for
commercial purposes (e.g. commercial cultivation of GM crops). Prior to the
amendment of the GTA by Law 847/2004 implementing Directive
2001/18/EC, however, the definition of deliberate release explicitly covered
such release of GMOs into the environment for research and development
purposes only.

It should be further noted in this context that the EDCA likely could apply to
damage caused by GMOs irrespective of Sec. 36(1) of the GTA. According to
Sec. 1 of the EDCA, compensation for damage caused in the environment by
an activity in a specific area shall be payable. The damage should be caused
by ,,pollution of water, air or land, or noise, vibration, radiation, light, heating
or smell, or other comparable disturbance”. In the literature, it is recognised
that GMOs could be considered ,,comparable disturbance” under Sec. 1 of the
EDCA3. This interpretation is further supported by, for example, an explicit
statement in the legislative history to a corresponding provision in the Swed-
ish legislation on compensation for environmental damage*. The Swedish leg-
islation (the Environmental Damage Compensation Act of 1986 which with-

—

See Government Bill 1994:349 at pp. 36-37.

2 Cf. also Art. 2(3) of Directive 2001/18/EC.

3 See, e.g., Bjorn Sanvik, Miljéskadeansvar [Environmental Impairment Liability] (2002)
157-160 with further references.

4 See SOU 1996:103, part 1 s. 629; cf. also, e.g. SOU 1993:27, ch. 12 and at pp. 699-700.
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out material changes has subsequently been transformed into Ch. 32 of the
Swedish Environmental Code of 1998) served as an important model for the
drafters of the Finnish EDCA. And damage suffered by, for example, farmers
of non-GM crops as a result of commercial cultivation of GM crops is clearly
caused both ,,in the environment” and ,,by activity in a specific area” in the
meaning of Sec. 1 of the EDCA. Thus, Sec. 36(1) of the GTA is perhaps more
of an informative than of a normative nature.

Moreover, an umbrella law on the coexistence of GM and non-GM cultivation
is under preparation in the Ministry of Agriculture and Forestry (MAF). A
working group report was published in 2005.5 A bill has not yet been pre-
sented. In the report, the working group proposes also a liability regime.® In so
proposing, however, the working group for some reason fails to take due ac-
count of the liability regime already established under Sec. 36 of the GTA.”

In short, the report recognizes that GMO admixture to a proportion exceeding
statutory thresholds may launch labelling requirements or impose restrictions
for the intended use of the crops. According to the proposal, compensation
would be payable for economic losses suffered by farmers of non-GM crops
due to such requirements or restrictions, with the exception for minor loss.
Claims regarding any other kind of damage or loss (including pure economic
loss due to changed consumer preferences or loss of commercial reputation,
for example) would be decided under the Tort Liability Act (leading to a
weaker protection than under Sec. 36 of the GTA; see infra). Compensation
would be payable irrespective of fault through a compensation fund. Contri-
butions to the fund would be made by the state and by farmers of GM crops
according to their hectares. However, if a farmer has caused damage by
breaching statutory requirements on GM cultivation, the farmer himself (not
the fund) would be liable to compensate for the damage on the basis of fault.
Further, the claimant would have to prove that the damage was ,,probably
caused” by the cultivation of a GM crop, that is, full proof of causality would
not be required. Finally, some traditional tort solutions such as joint and sev-
eral liability as well as recourse between several liable persons are also pro-
posed.

As will be demonstrated in greater detail below in the present country report,
the existing Sec. 36 of the GTA will — except for the proposed compensation

5 Tydéryhméamuistio MMM 2005:16. Muuntogeenisten viljelykasvien sekd tavanomaisen ja
luonnonmukaisen maataloustuotannon rinnakkaiselon mahdollistaminen Suomessa.
Loppuraportti. [Working Group Report MAF 2005:16. Enabling the Coexistence of Ge-
netically Modified Crops, Traditional and Organic Agricultural Production in Finland.
Final Report.]

6 See id. at pp. 38-40. All details are still open, and the report does not include any draft
provisions.

7 In the working group report, the liability regime already existing under Sec. 36 of the
GTA is not mentioned at all.
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fund — lead to at least the same or in several regards to an even better protec-
tion than the regime proposed by the MAF working group. See 1.3 and 11.3 be-
low regarding the basis of liability, 1.2 and 1.2 below regarding causality,
multiple causes, joint and several liability, and recourse between several liable
persons, and 1.4 and I1.4 below regarding compensable damage.

The proposed liability regime seems ill founded. It seems that the working
group was not fully aware of the liability already established under Sec. 36 of
the GTA. It is advisable that any further legislation measures should merely
aim at perhaps (clarifying and) complementing the existing liability regime
with the proposed compensation fund. Among other things, payments from
the fund should be possible also in instances where a farmer of GM crops has
caused damage by breaching statutory requirements on GM cultivation. The
state should, in respect of compensation paid by the fund, acquire by subroga-
tion the rights that the person so compensated have against the person liable
for the damage. Any amount of compensation received by the state from the
liable person should be reimbursed to the fund. (Cf. also, e.g. Sec. 7 of the Act
on the Oil Pollution Compensation Fund (379/1974.).) Finally, in considering
the need of a compensation fund regard should be paid also to the possibilities
of developing the obligation to obtain liability insurance; see further 1.4(f) be-
low.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish
causation?

In addition to showing proof of the damage suffered, the claimant must show
that there exists a causal link between the alleged activity and the damage. In
environmental cases in particular, however, it is often difficult for the claim-
ant to prove such a causal link. For example, the sources of pollution or other
disturbance (such as GMOs ) may be multiple and the damage may be spread
over both space and time. Consequently, it may require complex, time con-
suming and often expensive technical, chemical, biological, medical or other
kind of investigations to determine the causal link. An award of damages can
likely include also costs of such (necessary and reasonable) investigations as
,,other costs” due to the damage (see also 1.4(d) below). To the extent that the
costs are regarded as law expenses they are allocated in accordance with the
rules in Ch. 21 of the Code of Judicial Procedure. In civil cases where settle-
ments are allowed, the losing party generally bears the law expenses.

Further, it may be noted already in this context that in Finland, the right to

damages is restricted by the so-called doctrine of adequate causation (cf. ,.re-
moteness of damage”) as an ultimate limit. This doctrine on unforeseeable,
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unexpected, far-reaching etc. consequences applies in respect of both the rela-
tion between the cause and the (physical) damage, and in the latter relation be-
tween the damage and the loss sustained. Some problems involving adequacy
are discussed further below in this report (see 1.4(b)-(c)).

(b) How is the burden of proof distributed?

The drafters of the EDCA recognised that a lot of the practical significance of
the liability rules for environmental damage could be lost if considerable de-
mands were placed on a claimant in terms of proving the burden of the causal
link. Consequently, the EDCA contains, in Sec. 3, a special rule that the
claimant seeking compensation has to prove that there exists ,,a probability”
of a causal link between the alleged activity and the damage. Thus, full proof
of causality is not required under the EDCA. In judging the probability, ac-
count shall be taken of, among other aspects, the nature of the activity and the
damage, and other possible causes of damage. But it should be also noted that,
according to the bill to the Act, ,,probability” means a rather high probability;
in mathematical terms ,.clearly over 50 per cent™. It has been called into
question whether the rule in the EDCA really improves the claimant’s posi-
tion in relation to the result achievable already under the principle of free
judgement of proof. Referring to Sec. 59 of the Norwegian Pollution Act, it
has been asked whether the EDCA should have been more progressive in pro-
tecting the interests of the claimant by a rule reversing the burden of proof.’
The Norwegian rule concerns situations where it has emerged that pollution
which could have caused the damage has occurred but it is unclear whether
the damage may have some other cause(s).

(c) How are problems of multiple causes handled by the regime?

The EDCA has, in Sec. 2(5), a supplementary reference to the Tort Liability
Act (hereinafter the TLA). Ch. 6, Sec. 1 of the TLA provides, among other
things, that compensation may be reduced (,,adjusted”) as is found reasonable
if a circumstance other than the fault of the person liable contributed to the in-
jury or damage. By virtue of Sec. 2(5) of the EDCA this causality rule is ap-
plicable also under the EDCA. But since the EDCA imposes a no-fault liabil-
ity upon the operator of the activity causing damage (see below in 1.3(b)), the
expression ,,other circumstance than the fault of the person liable” should be

[ee]

Government Bill 1992:165 at p. 23.

9 See, e.g. Peter Wetterstein, The Finnish Environmental Damage Compensation Act —
and Some Comparisons with Norwegian and Swedish Law, 1995 Environmental Liabil-
ity (Vol 3, Issue 3) 41-48, at 45.
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interpreted as ,,other circumstances unconnected with the activity of the op-
erator”.'0

Sec. 8 of the EDCA provides a rule for joint and several liability and recourse
(cf. also the rather similar rules in Ch. 6, Sec. 2-3 of the TLA). Persons liable
for compensation shall be jointly and severally liable for environmental dam-
age probably caused by them (Sec. 8(1)). Unless otherwise agreed, the joint
and several liability for compensation shall be divided equitably, giving due
consideration to the grounds for the liability, the chances of preventing the
damage and other prevailing circumstances (Sec. 8(2)). If one (or several) of
the persons thus liable has paid compensation over and above his own share,
that person has the right to receive from each of the other liable persons what
he has paid for their part, of course. According to Sec. 8(3), however, liability
for compensation shall not be imposed by judgement, in a degree exceeding
the appropriate share, on a person whose share in inflicting the damage is mi-
nor (Sec. 8(3)).

3. Typeof regime

(a) If fault-based, which are the parameters for determining fault, and how is
the burden of proof being distributed?

(b) If strict, is there still a set of defences available to the actor (for instance
‘acts of God’, wrongful acts or omissions of third parties, contributory
negligence etc.)?

The basis of liability in the EDCA is a rule of strict (no-fault) liability. Ac-
cording to Sec. 7(1) subpara. 1 of the EDCA, the liability is channelled to the
operator, that is, the person whose activity has caused the environmental dam-
age. Further, according to Sec. 7(1) subpara. 2, also a person who is compara-
ble to the operator can be held liable under the Act, taking into consideration
control, financial aspects etc. For example, a parent company may be held li-
able for activities of its subsidiary!'. Moreover, under Sec. 7(1) subpara. 3 the
transferee of an activity can be held liable if he knew or should have known
about the damage or the disturbance or the risk of it at the time of the transfer.

In the Supreme Court decision 1999:124, an independent contractor had un-
dertaken to sandblast the frontage of a hospital building which was owned by
an association of municipalities. The contractor — and not the association —
was held to be the operator liable under the EDCA for damage caused by dust.

10 See further Bjorn Sandvik, Hur strikt &r det strikta skadestandsansvaret enligt lagen om
ersittning for miljoskador? [How Strict Is the Strict Liability Under the Environmental
Damage Compensation Act?], 1998 Tidskrift utgiven av Juridiska Foreningen i Finland
pp. 544-570, at 563-569.

11 Government Bill 192:165 at p. 27.
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In the Supreme Court decision 2001:61, however, a municipality was held to
be the operator liable for cracks in a building caused by vibrations from road
works executed by an independent contractor. According to Sec. 1(2) of the
EDCA, the keeper of roads and other traffic areas shall also be considered to
be carrying out activities in a specific area as required by Sec 1(1). It seems
that in the latter case, Sec. 1(2) influenced also the interpretation of the term
,operator” under Sec. 7. Nevertheless, it is rather clear that, for example, a
farmer of GM crops causing damage in the environment would be held liable
for the damage as the operator under the EDCA.

In Sec. 7 of the EDCA, no ,traditional” defences to strict liability are pro-
vided for. However, it has been held that a force majeure defence should be
available, since in Finnish law, it can be regarded a general principle that a
force majeure event has the effect of an exclusion of strict liability. But the
notion of force majeure should be given a narrow interpretation.!”> For in-
stance, natural disasters and acts of terror could amount to force majeure un-
der the Act. Also the bill to the EDCA supports the view that the strict liabil-
ity rule under Sec. 7 is not absolute. According to the bill, if a third party has
trespassed upon the area in which the activity is performed and caused an ac-
cident by mischief, the resulting damage is not caused by the operator’s activ-
ity provided that the operator has not contributed to the damage!'3. However,
also this example should be interpreted narrowly.!4

An obligation to tolerate disturbance is laid down in Sec. 4 of the EDCA.
According to Sec. 4(1), compensation for environmental damage is payable
under the Act only if it is not reasonable to tolerate the disturbance taking into
account, among other things, the local circumstances, the situation as a whole
that led to the disturbance and how common the disturbance in question is in
comparable circumstances. In the Supreme Court decision 2004:89, an owner
of a real estate bought in 1995 was held to be under an obligation to tolerate
disturbance in the form of dust from an open-cast mine which had been opera-
tive in the vicinity since 1968. Vibrations from road works causing cracks in a
building were not held to be a tolerable disturbance in the Supreme Court de-
cision 2001:61. According to Sec. 4(2) of the EDCA, the obligation to tolerate
disturbance is not applicable to personal injury or property damage that is not
minor, neither does it affect damage caused by criminal or intentional behav-
iour. In the Supreme Court decision 1999:124, the obligation to tolerate dis-
turbance was not even addressed when awarding FIM 2,600 (= € 437) in dam-
ages for property damage. Some scholars have advocated that the obligation
to tolerate disturbance should not apply if the damage is caused by negli-
gence."> But it is unclear whether a court would accept such an interpreta-

12 See, e.g. Sandvik (supra fn. 10) at 544-570.

13 See Government Bill 1992:165 at p. 27.

14 But note in this context also the rule in Ch. 6, Sec. 1 of the TLA; see 7.1.2(c) above.
15 See, e.g., Wetterstein (supra fn. 9) 43.
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tion.!¢ It should also be noted in the present context that the tolerance level is
not directly linked to consents by authorities. But in deciding whether a dis-
turbance should be tolerated or not, regard shall be paid to the content of dif-
ferent environmental consents (nuisance thresholds, measures of health safe-
guard etc) as one factor among others!”.

As mentioned previously (in 1.2(c)), the EDCA has in Sec. 2(5) a supplemen-
tary reference to the TLA. By virtue of Sec. 2(5) of the EDCA also the TLA
rule on contributory negligence is applicable in environmental damage cases.
According to Ch. 6, Sec. 1 of the TLA, if there has been a contribution to the
injury or damage from the person sustaining it, the damages may be reduced
(,,adjusted”) as is found reasonable. Naturally, the claimant seeking damages
is also under a duty to take such measures as are reasonable in the circum-
stances to mitigate his loss. If he fails to take such measures, the party liable
for the damage may claim a reduction in damages in the amount by which the
loss should have been mitigated. Some scholars maintain that failure to miti-
gate loss constitutes contributory negligence under Ch. 6, Sec. 1 of the TLA,
while others maintain that the duty to mitigate loss is a duty under general
principles of tort law (and of contractual liability).

(c) If it is no liability regime as such, but any other variety of compensation
mechanism, please describe its nature and functioning.

(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

Different criteria do not apply with regard to, on the one hand, crop produc-
tion and, on the other hand, seed production.

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country?

As noted, the EDCA has, in Sec. 2(5), a supplementary reference to the TLA.
Thus, the EDCA regulates only some issues of environmental damage liabil-
ity, while others are left to be decided under the general rules of tort liability
laid down in the TLA.

However, if the EDCA is applicable to a certain damage event but for some
reason damages are not awarded under the EDCA, some commentators hold
that compensation for that damage can not be awarded under the TLA.!® Some

16 See also Erkki J. Hollo/Pekka Vihervuori, Ympéristovahinkolaki [The Environmental
Damage Compensation Act] (1995) at 132, who apparently do not accept such an inter-
pretation.

17 See Government Bill 1992:165 at p. 15.

18 See, e.g., Hollo/Vihervuori (supra fn. 16) 132.
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support for this interpretation can be read into the statutory language of Sec.
2(5) of the EDCA. But some scholarly opinions hold such an interpretation
incorrect, since in certain respects (which were not even addressed by the
drafters of the EDCA), it would weaken the claimant’s position compared to
the situation prior to the EDCA. The objective purpose of the EDCA was to
strengthen — not to weaken — the position of the claimant seeking damages.'®
But is should be emphasised that the practical relevance of the TLA will be
extremely limited in any way, since the EDCA offers a far better protection to
damage victims than the TLA in virtually all respects. Yet, the right to claim
damages under the TLA could become of some (albeit limited) importance in
situations where, for instance, damages are not awarded under the EDCA on
the ground that the disturbance is deemed tolerable under Sec. 4 of the
EDCA.»

4. Damage and remedies
(a) How is damage defined and measured under the system(s) you described?

According to Sec. 5(1) of the EDCA, compensation for personal injury and
property damage (including consequential economic losses) is payable pursu-
ant to Ch. 5 of the TLA. Thus, in this respect the EDCA has not introduced
any changes. However, Sec. (5) of the EDCA further provides that compensa-
tion shall also be payable for economic losses unconnected with personal in-
jury or property damage, that is, pure economic losses. Such losses shall be
compensated with the exception of minor losses. According to the bill to the
EDCA, citizens should not be encouraged to pursue claims for minor losses?!.
But it will remain for the courts to decide what counts as ,,minor” loss. How-
ever, under Sec. 5(1) the exception for minor loss does not apply if the loss is
caused by criminal behaviour.

According to Ch 5, Sec. 1 of the TLA, compensation for pure economic loss
is payable only where the loss is caused (1) by a criminal act, (2) by a public
body in the exercise of its authority, or (3) in other cases, where there are es-
pecially weighty reasons for compensating such loss. Thus, Sec. 5(1) of the
EDCA has essentially enhanced the claimant’s position regarding compensa-
tion for pure economic loss.

Although of lesser importance with regard to the object of the present study, it
may be mentioned that Sec. 5(2) of the EDCA further provides that other
damage than damage referred to in Sec. 5(1) shall be compensated to a rea-
sonable amount in view of the time the disturbance or damage lasts and the
possibilities of the injured party to avoid or to prevent the damage. This provi-

19 See, e.g., Sandvik (supra fn. 3) 201-202.
20 See 7.1.3(b) above on the obligation to tolerate disturbance.
21 Government Bill 1992:165 at p.25.
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sion allows compensation for non-economic loss, for instance, for noise or
smell which has already ceased when the claim is pursued and which has not
lead to any costs or other measurable economic losses??.

Moreover, according to Sec. 6(2) of the EDCA, authorities have the right to
claim reasonable costs from the persons(s) liable for measures undertaken to
avert or restore damage to the environment. Whereas tort law traditionally has
been concerned with only individual interests, this provision concerns damage
to the environment per se and public (collective) environmental interests.?
Further, under Sec. 6(1) also a private person can claim costs of necessary
measures undertaken to avert the risk of environmental damage which ,,con-
cerns that person” and to restore the environment. However, this provision
concerns individual environmental interests only and it has been held that the
rule could have been the same even under Sec. 5(1) of the EDCA?.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

As previously noted (I.4(a)), compensation is payable also for pure economic
loss under Sec. 5(1) of the EDCA. However, it should be noted in this context
also that it is held that the EDCA — to be applicable according to Sec. 1 (see
7.1.1 above) — requires that the environment has been physically affected?.
Thus, it is held that so-called psychical disturbance in the form of, for in-
stance, the anxiety that people living near chemical industries may have due
to the potential risk of a chemical release can not be regarded as a ,,compara-
ble disturbance” under the EDCA. Extending liability under the EDCA to
psychical disturbances as such could lead to unexpected and undesirable con-
sequences.?® On the other hand, if, in the example above, a release of chemical
substances actually has occurred and the environment is affected physically
then the EDCA is applicable to damage caused by the fear that the disturbance
(i.e. the release of chemical substances) may spread?’.

22 Government Bill 1992:165 at p. 26.

23 Sec. 6(2) of the EDCA has been dealt with in great detail by Sandvik (supra fn. 3) 298-
407, 414-419.

24 See Sandvik (supra fn. 3) 292-298.

25 See Sandvik (supra fn. 3) 162-168 with further references.

26 However, it may be noted in this context that the civil liability rules on compensation for
environmental damage in, for example, Ch. 32 of the Swedish Environmental Code are
held to cover also damage caused by psychical disturbances as such; see e.g. Swedish
Government Bill 1985/86 at p. 48.

27 See also Sandvik (supra fn. 3) 162-168, in particular at 167.
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Now, turning to the scenario in the present study, if a farmer of non-GM crops
suffers loss (e.g. loss of profit) as a consequence of his customers fearing that
his products are no longer GMO free because of, for example, the presence of
GMO cultivation in the vicinity, that farmer has suffered pure economic loss.
But if no actual GMO admixture has occurred in the environment, the EDCA
will likely not be applicable. The mere fear of GMO admixture is probably
not a disturbance within the meaning of Sec. 1 of the EDCA. It would also be
extremely difficult to interpret Sec. 36(1) of the GTA (see above 7.1.1) as ex-
tending the applicability of the EDCA to such instances. Moreover, in most
cases the farmer’s loss could likely not be compensated for either under the
TLA (even if Sec. 36(3) of the GTA provides a rule of strict liability for dam-
age caused by GMOs also if the TLA is applicable; see 7.1.1 above). As seen
above (7.1.4(a)), the prerequisites for compensating pure economic loss under
Ch. 5, Sec. 1 of the TLA are rather restricted. But if an admixture of GMOs
actually has occurred in the environment (in the vicinity), the EDCA is appli-
cable and, in principle, compensation is payable under Sec. 5(1) of the Act for
the pure economic loss suffered by the farmer of non-GM crops as a result of
his customers fearing that his products are no longer GMO free. Further, if a
farmer of non-GM crops suffers damage as a result of his own cultivation
having been exposed to GMO admixture from cultivation of GMO crops in
the vicinity, compensations for that farmer’s damage is, of course, payable
under the head of property damage (irrespective of whether the farmer owns
or leases the land). The notion of property damage includes so-called conse-
quential economic loss, that is, economic loss (e.g. loss of profit) as a result of
the claimant’s property (or proprietary interests) having been damaged.

Accepting the right to compensation for pure economic losses also poses the
extremely difficult question of how far the right extends. For example, al-
though only one farmer’s crops have actually been contaminated with GMOs
from cultivation of GM crops in the vicinity, farmers in a whole region can
suffer pure economic losses where consumers fear that the entire region is af-
fected. Further, such stigmatisation may hit also economic interest far beyond
the farmers and possibly even impact the whole food sector in the region
(food producers, food retailers etc.), perhaps even the food sector outside the
region in question. Needless to say, a non-restrictive attitude could cause
large, complicated and unforeseeable compensation issues. In many cases — if
the fear has been blown up out of all proportion by media, in particular — the
link of causation between the disturbance and the damage may even be too
uncertain and indirect to justify an award of damages at all under the EDCA.

Moreover, in Finnish tort law, the doctrine of adequate causation (see also
above 7.1.2(a)) provides the ultimate line between those claims for economic
(and other) losses which should be paid and those which should be dismissed
as too remote and unforeseeable etc. There is no statutory rule on adequacy.
Consequently, it is a highly elastic doctrine full of nuances, which is therefore
also difficult to apply. With a certain exaggeration it is even held that most
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scholarly opinions on adequacy are acceptable, since by necessity they are
vague enough to either allow or dismiss a claim in a concrete case?®.

However, from a comparative point of view it is interesting to note that Ch. 10
of the Finnish Maritime Code of 1994 contains provisions on oil pollution li-
ability. These provisions are mainly based on international treaties; the CLC
(Convention on Civil Liability for Oil pollution Damage, 1969, as amended
by subsequent Protocols) and the FC (International Convention on the Estab-
lishment of an International Fund for Compensation for Oil Pollution Dam-
age, 1971, as amended by subsequent Protocols). The definition of oil pollu-
tion damage covers also pure economic losses from impairment of the envi-
ronment. Such losses may hit, for example, commercial fishermen, fish retail-
ers, hoteliers, restaurateurs, shopkeepers, travel agencies etc. who obtain their
income from tourism at or to seaside resorts. The International Oil Pollution
Compensation Fund (the IOPC Fund) has developed and adopted criteria con-
cerning the admissibility of claims for pure economic loss. These criteria re-
quire a ,,reasonable degree of proximity” and focus on elements such as the
following:

(1) Geographic proximity between the claimant’s activity and the contamina-
tion of the environment (e.g. in respect of hoteliers or travel agencies who are
not located in the nearest vicinity, but who nevertheless suffer loss of income
because tourists shy away from the region as whole).

(2) The degree to which a claimant is economically dependent upon an af-
fected resource.

(3) The degree to which a claimant’s business forms an integral part of the
economic activity affected.

(4) The extent to which a claimant has alternative sources of supply.?’.

It is stressed that each claim should be considered on its own merits, and that
,»the JOPC Fund should maintain a certain flexibility enabling it to take into
account new situations and new types of claims”.3

It would perhaps be tempting to apply similar criteria also under the EDCA
(and Ch. 10 of the Maritime Code). However, the criteria adopted by the
IOPC Fund have been criticised. Above all, the Fund’s criteria may lead to a
very extensive liability which is difficult to foresee and therefore also very

28 See Hans Saxén, Adekvans och skada [Adequacy and Damage] (1962) 12.

29 See, e.g., IOPC Fund, FUND/WGR.7/21, 20 June 1994, especially at p. 8 para. 7.2.30.

30 See id., 8 para. 7.2.32. See also further on the criteria, e.g. IOPC Fund 1992, Claims
Manual, April 2005 Edition, Adopted by the Assembly in October 2004, especially at
25-30.
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difficult to administrate. In some respects the IOPC Fund’s criteria may lead
to arbitrary results. In Finnish law, the starting point is that only those who di-
rectly suffer loss have a right to compensation. However, it is in the nature of
things that the concept of those who ,.directly suffer loss” is not entirely clear.
Therefore, it has been suggested that, as a rule, claimants with only a contrac-
tual relationship to those primarily suffering loss or damage as a result of en-
vironmental impairment should not have right to recover pure economic
losses.! In this connection it should be stressed also that tort action is a very
expensive and quite often time consuming instrument for compensating dam-
age victims. And, as rightly pointed out, ,those having indirectly suffered
economic losses may find it easier to arrange for cheaper, alternative compen-
sation, for instance first party insurance”2.

Personally, I am inclined to support such views*. In principle, this would
mean that farmers of non-GM crops have the right to recover pure economic
losses caused by GMO contamination in the environment, while claims for
pure economic losses pursued by claimants with only a contractual relation
with those farmers should be dismissed. Still, difficult problems of adequacy
will remain as regards the position of those farmers who are not in the nearest
vicinity of the GMO contamination, but who nevertheless suffer pure eco-
nomic losses because consumers fear that the entire region may be affected
(provided the causal link is established at all in the first place; cf. above). Ob-
viously, liability has to stop at some point. In deciding where that point should
be, each claim must be considered on its own merits. It is to be observed also
in this context that the further away the claimant/farmer is (geographically as
well as in terms of economic dependence) from the GMO contamination, the
more difficult it may be for him to prove (even with probability; see 1.2(b))
the link of causation, and to prove the alleged economic loss. Thus, to a cer-
tain degree the rules on the claimant’s burden of proof reduce the need for
precise parameters concerning the admissibility of claims3*.

(d) Which are the criteria for determining the amount of compensation?

According to Ch. 5, Sec. 5 of the TLA, compensation for property damage
shall cover reasonable costs of repair of the damaged object, other costs aris-
ing from the damage, reduction in value of the property, as well as loss of in-
come and maintenance, that is, consequential economic loss. If repair is not
feasible or reasonable, damages shall cover reduction in value, other costs
arising from the damage, as well as consequential economic loss.

31 See Peter Wetterstein, A Proprietary or Possessory Interest: A Conditio Sine Qua Non
for Claiming Damages for Environmental Impairment, in Wetterstein (ed): Harm to The
Environment (1997) 29-54, at 40-41.

32 1d., 41.

33 Cf. also Sandvik (supra fn. 3) 255-262.

34 See also Wetterstein (supra fn. 31) 43.
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Reduction in value is, in principle, determined by comparing the value of the
damaged object before the damage occurred with its value after the damage
has occurred. There are no standards laid down in legislation on precisely how
the reduction in value shall be calculated. Where appropriate, the calculation
may start from private contractual agreements, of course.

Further, since compensation is payable for also the ,,other costs” arising from
the damage, indirect costs such as increased overhead costs due to the need to
find a new market for products, or to regain a certain procedure, are recover-
able provided the costs are reasonable and necessary.

In commercial matters, loss of income (whether consequential or pure eco-
nomic loss) usually is calculated on the basis of lost production or turnover.
Obviously, in this respect, too, private contractual agreements may be of rele-
vance.

(e) Is there a financial limit to liability?

There is no financial limit to liability under the EDCA. In this context, how-
ever, it is to be observed also that Ch. 2, Sec. 1 of the TLA provides a rule ac-
cording to which the damages may be reduced (,,adjusted”) if the liability is
deemed unreasonably onerous in view of the financial status of the person
causing injury or damage and the person suffering the same, and other cir-
cumstances. However, if the injury or damage has been caused deliberately,
full compensation shall be awarded unless it is deemed that there are special
reasons for a reduction in the damages. This rule is applicable also under the
EDCA by virtue of Sec. 2(5) of the Act.

(f) Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
farmers required to take out first-party insurance which would cover such
losses?

The EDCA does not deal with insurance questions. However, the Environ-
mental Damage Insurance Act (81/1998) provides rules on compulsory envi-
ronmental damage insurance.

According to Sec. 1 of the Environmental Damage Insurance Act (hereinafter
the EDIA), compensation shall be paid under this Act for environmental dam-
age as referred to in the EDCA, caused in Finland by activities in Finland, and
for costs arising from the prevention of such damage and from restoring the
environment so damaged, provided that: (1) it has not been possible to collect
such compensation in full from the party liable to compensate for the damage
under the EDCA (see 1.3(b) on the liable party under the EDCA) and no com-

35 As regards the Environmental Damage Insurance Act; see (f) below.
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pensation can be collected under the party’s liability insurance, if any; or (2) it
has not been possible to identify the liable party.

Sec. 4 of the EDIA provides that an environmental damage insurance policy
can be issued by insurance companies which are authorized to engage in in-
surance business falling under non-life insurance class 13 in Finland under the
Insurance Contracts Act (543/1994) or the Act on Operations on Foreign In-
surance Companies in Finland (398/1995). Further, no insurer engaging in in-
surance operations covered by the EDIA may refuse to issue environmental
damage insurance.

The maximum compensation payable under the EDIA for one insurance event
is 5 million euros, and compensation payable for two or more events reported
during one insurance period (which equals one calendar year; Sec. 5(2)) shall
not exceed a total of € 8,5 million (Sec. 15).

According to Sec. 2 of the EDIA, any private corporation whose operations
involve a material risk of environmental damage or whose operations cause
harm to the environment in general shall be covered by insurance against loss
compensable under the EDIA. By virtue of Sec. 2 of the EDIA, further provi-
sions on the obligation to insure have been issued by Decree 717/1998. In De-
cree 717/1998, the obligation to insure under the EDIA has been linked to
such private corporations whose activities require consent by specified au-
thorities under various environmental statutes. According to Ch. 5 of the
GTA, the operator shall apply for consent for the deliberate release of GMOs
(and for the other activities referred to in the GTA) from the Board for Gene
Technology, if the GMOs are intended to be released within the territory of
the state of Finland. However, Decree 717/1998 does not refer to a consent by
the Board of Gene Technology under Ch. 5 of the GTA. Thus, at present, it
seems that deliberate release of GMOs into the environment (or any other ac-
tivity referred to in the GTA) does not require compulsory insurance pursuant
to Sec. 2 of the EDIA and Decree 717/1998, although such release of GMOs
requires consent by an authority under the GTA. This may be considered a
loophole in the present regime on compulsory environmental insurance.

It is advisable that the obligation to insure under the EDIA should be rewritten
in a more consistent and comprehensive way. It may be noted in this context
that the bill to the EDIA implies that — in the Decree to be issued by virtue of
Sec. 2 — the obligation to insure shall be regulated on the basis of, on the one
hand, a corporate’s branch of business and, on the other hand, its turnover. In
so doing the obligation to insure shall be linked to different branches of busi-
ness on the basis of the classification of business branches made by the Na-
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tional Centre of Statistics.?® This is clearly not the regulatory technique in De-
cree 717/1998.

However, the establishment of a compensation fund could, of course, elimi-
nate or at least minimize the shortcomings of the obligation to insure under
the EDIA (see L.5 below).

(g) Which procedures apply to obtain redress?

Normal civil law procedures apply to obtain redress. Thus, the claim is han-
dled in a civil court under the rules of the Code of Judicial Procedure. Deci-
sions of the courts of first instance (the District Courts) may be appealed to
one of the 6 Courts of Appeal, and decisions of the Court of Appeal may be
further appealed to the Supreme Court provided that leave is granted by the
Supreme Court. Leave may be granted, for example, if the case involves a
new legal issue on which a precedent would be needed, or if the decision of a
lower court was based on an error of fact or law.

(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

Injunctive relief is available under Sec. 22 of the GTA. If it is found after the
submitting of a notification or an application in accordance with the GTA that
a GMO can cause considerable harm to human or animal health or to the envi-
ronment, the Board for Gene Technology may on its initiative or on the initia-
tive of the supervisory authority®’ restrict the deliberate release of GMOs, or
prohibit the operator to continue a procedure violating the provisions of the
GTA or provisions issued in virtue of it.

5. Compensation funds

No compensation funds are set up. However, a compensation fund has been
proposed; see 1.1 above.

6. Comparison to other specific liability or compensation regimes

As seen above, liability is conditioned by the general rules on environmental
damage liability laid down in the EDCA.

36 See Government Bill 1997:82 at p. 11.

37 The National Product Control Agency for Welfare and Health, the Finnish Environment
Institute, or the Plant Production Inspection Centre depending on the matter; see Sec. 5
g-h.
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I1. General Liability or other Compensation Schemes
1. Introduction

Several of the questions under this part of the study have already been an-
swered above by relating liability under the EDCA to liability under the gen-
eral rules of torts laid down in the TLA. Therefore, and since the EDCA will
apply, I will briefly comment only a few questions. In other respects I refer to
the corresponding answers above in part 1.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

See 7.1.2(a) above.
(b) How is the burden of proof distributed?

Under the TLA, the claimant seeking damages has the burden of proof. Full
proof is required, but the principle of free judgement of proof applies; cf.
7.1.2(b) above.

(c) How are problems of multiple causes handled by the general regime?

See 7.1.2(c) above regarding Ch 6, Sec. 1 of the TLA. Ch. 6, Sec. 2-3 of the
TLA also provides for rules on joint and several liability and recourse rather
similar to Sec. 8 of the EDCA; see 7.1.2(c) above. The most notable difference
is that the TLA lacks a provision corresponding to Sec. 8(3) of the EDCA.

3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability. Is there still a set of
defences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

The basis of liability in the TLA is a rule of fault liability. Thus, a person who
deliberately or negligently causes injury or damage to another shall be liable
for damages (Ch. 2, Sec. 1(1)). As a rule, the claimant seeking damages has
the burden of proof concerning the fault element also. But in some court cases
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the burden of proof has been reversed so that the operator of the alleged of-
fending activity is under an obligation to prove that the damage had not been
caused because of fault on his side in order to be relieved from liability (,,ex-
culpatory fault liability”). One example is offered by the Supreme Court deci-
sion 1989:7 concerning liability for damage caused by a sudden release of
sulphur containing soot from a thermal power station. There are also numer-
ous cases in which courts have found the tortfeasor strictly liable without di-
rect statutory support’®. Unlike the situation in some jurisdictions, however,
no general rule of strict liability for ,,dangerous activities” is established in
Finnish case law (although several cases points in that direction).

However, it should be recalled in this context also that Sec. 36(3) of the GTA
(cit. supra 7.1.1) provides a rule of strict liability also if a certain case is to be
decided under the TLA (e.g. non-contractual product liability cases which do
not fall under the Product Liability Act; see also Sec. 36(2) of the GTA).

(¢) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Sec. 18 of the Act on Neighbour Relations of 1920 provides a rule on strict
liability for certain nuisances referred to in Sec. 17 of the Act*. However, al-
though Secs 17-18 of the Act on Neighbour Relations are still in effect, the
damages provision in Sec. 18 is to a large extent superseded by the EDCA.
After the EDCA entered into force, the damages provision in Sec. 18 of the
Act on Neighbour Relations is applicable to ,,in-door relations” only (e.g. be-
tween neighbours in a high-rise block).

4. Damage and remedies

See 7.1.4 above.

[11. Sampling and Testing Costs

As previously indicated (see 7.1.4(f)), activities referred to in the GTA require
consent by the Board for Gene Technology. The Board may include in the
consent conditions related to the monitoring duty and risk management as are
laid down in the GTA (see, e.g. Secs 11 and 18 as regards deliberate release of
GMOs into the environment). Further, under Sec. 9 of the GTA, operators are

38 See, e.g. Supreme Court decision 1995:108 concerning damage caused by leakage from
an underground petrol tank. See also, e.g. the following Supreme Court decisions: 1957
11 10, 1963 11 93, 1982 11 70, 1982 11 94, 1993:114, 1994:122, and 2000:72 (explosions
and blastings); 1969 II 42 and 1997:48 (fires); 1998:87 and 1998:88 (asbestos); 1990:55
and 1991:156 (defective machines); 1995:53 (massvaccination against polio).

39 Sec. 17 corresponds to the enumeration of disturbances in Sec. 1 of the EDCA; see 7.1.1
above.
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under a general duty to obtain any such information on the properties of ge-
netically modified organisms and their effects on health and the environment
as is reasonably accessible and adequate for fulfilling the obligations pre-
scribed in the GTA and in any provisions laid down in virtue of it. It seems
that the costs for the measures will be distributed accordingly.

IV. Cross-Border |ssues

Jurisdiction will be allocated in accordance with the so-called Brussels Re-
gime. This Regime consists of the following instruments:

(1) The Brussels Convention (Convention of 27 September 1968 on Jurisdic-
tion and the Enforcement of Judgements in Civil and Commercial Matters).

(2) The Lugano Convention (Convention of 16 September 1988 on Jurisdic-
tion and the Enforcement of Judgements in Civil and Commercial Matters.

(3) The Brussels I Regulation (Council Regulation (EC) No 44/2001 of 22
December 2000 on Jurisdiction and the Recognition and Enforcement of
Judgements in Civil and Commercial Matters).

The Brussels I Regulation is applicable where the defendant is domiciled in a
member state of the EU, except for Denmark. The Brussels Convention is ap-
plicable where the defendant is domiciled in Denmark. The Lugano Conven-
tion is applicable when the defendant is domiciled in Iceland, Norway, or
Switzerland.

The basic principle in matters relating to tort liability is that a person domi-
ciled in a member state may, in another member state, be sued in the courts of
the place where the harmful event occurred or may occur (see Sec. 2, Art. 5(3)
of the Brussels I Regulation). If the event giving rise to damage occurs in one
state and the damage in another state, the harmful event has been interpreted
to occur in both states. Consequently, the claimant has the right to choose
among the competent courts.*

The Brussels Regime does not regulate the choice of law. In Finnish law,
there are no generally applicable statutory provisions on the choice of law in
cross-border cases involving tort liability. However, the principle of lex loci
delicti commissi has been established. Further, it is widely held that the
claimant has the right to choose between the law of the state in which the
event giving rise to damage occurred and the law of the state in which the
damage occurred (cf. also above regarding jurisdiction). Obviously then, the
claimant will choose the law which is more favourable to him. These princi-

40 See, e.g., Handelskwekerij G.J. Bier B.V. v Mines de Potasse d’Alsace S.A., (1976) ECR
1735 regarding the Brussels Convention.
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ples will, of course, apply also with regard to the EDCA*!. It may be further
noted also that such an application of the EDCA seems to be in line with, for
example, Arts 3 and 7 of the Proposal for a Regulation of the European Par-
liament and the Council on the Law Applicable to Non-Contractual Obliga-
tions (,,Rome II”’), COM(2003) 427 final.

41 Cf. also, e.g. Hollo/Vihervuori (supra fn. 16) 274.
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Simon Taylor
I. Special Liability or Compensation Regimes
1. Introduction

A government bill which proposes to introduce a special compensation regime
for producers of non-GM crops contaminated by GM organisms was approved
by the French cabinet in February 2006 and debated by the French Senate in
March. The bill as adopted by the Senate is now waiting to be discussed by
the National Assembly'. However, as at the day of writing in December 2006,
it is unclear exactly when (and even if) the bill will be debated by the French
National Assembly. It is not currently timetabled for debate, officially due to
current lack of parliamentary time. The main purpose of the proposed legisla-
tion is to transpose the 1998 and 2001 European directives on genetically
modified organisms into French law.

The bill seeks to streamline procedures relating to the evaluation of risks, the
authorisation of dissemination and the surveillance of GM production which
has already been authorised. It proposes to establish a Haut Conseil des bio-
technologies to fulfil this role?. This Council will act as an advisory body to
the government on issues relating to biotechnology. It will also be responsible
for evaluating risks posed by the confined use or voluntary dissemination of
GM organisms and for proposing measures to avoid or limit those risks. It is
provided that the Council will act as a consultative body with respect to appli-
cations for licences. Any licence application for the use of GM products will
have to be examined by the Council. It is proposed that the Council will be
comprised of two sections: one scientific and one economic and social. The
members of the first section will be scientists from the fields of genetics, pub-
lic health, agronomy and the environment. The economic and social section
will comprise representatives of consumer, patient and environmental protec-
tion associations, together with social scientists, and representatives of indus-
try, agriculture and distribution.

The bill also transposes the provisions of article 26 of the 2001 directive ena-
bling the Member States to take appropriate measures to avoid the accidental
presence of GM organisms in other products. It empowers the minister of ag-

1 References here are to the Bill as adopted by the French Senate on 23 March 2006. See
Annex 11/8.
2 Article 3 Projet de loi.
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riculture to impose measures relating to production techniques, and in particu-
lar concerning the sowing of GM crops, in order to avoid economic loss re-
sulting from cross-pollination. Agents from the service for the protection of
plants are to be responsible for ensuring compliance?®. If the conditions im-
posed are not respected, the administrative authorities are empowered to order
the total or partial destruction of the crops concerned. The bill provides that
the GM crop farmer is to bear the cost of implementation of the conditions
imposed.

2. The proposed compensation and liability regime

The bill includes a compensation regime for farmers who suffer economic
loss as a result of contamination of their crops by neighbouring GM crops.
The bill states that GM farmers are to be strictly liable for certain economic
loss suffered by other farmers as a result of contamination of their crops by
genetically modified organisms which have been authorised to be put on the
market®. The provisions state that the compensation scheme does not prevent
the GM farmer from being liable on any other basis — there is nothing there-
fore to prevent the farmer of the contaminated crop from bringing an action
for damages in the civil courts.

Every farmer producing GM crops which have been authorised to be placed
on the market must pay a financial guarantee destined to cover his civil liabil-
ity. This guarantee must take one of two forms: it must either take the form of
insurance cover, or, in the absence of such cover, of a levy imposed on the
producer to finance a guarantee fund managed by the Office national interpro-
fessionnel de grandes cultures (,,ONIGC”). This levy is due each time a GM
crop is sown and is payable on the date that the compulsory notification of the
cultivation of a GM crop is made to the ministry of agriculture’. The provi-
sions also state that trade organisations concerned by the obtaining, the pro-
duction and sale of GM seeds and plants will be required to contribute to the
fund. The purpose of the fund is to stand in for liability insurance in view of
the current shortfall in suitable insurance policy cover in this area. The bill
thus states that the fund is to be established for a maximum period of 5 years,°
which is designed to allow sufficient time for the development of sufficient
insurance policy cover’.

Farmers who produce crops which become subject to labelling requirements
as a result of contamination will be entitled to make a claim for compensation

3 Article 21.

Article 21.

5 The amount of the levy will be fixed by the agriculture and finance ministers, but the bill
proposes a ceiling of 50 euros per hectare.

6 Article 27.

7 Projet de loi, exposé des motifs, p.15.

~
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to the ONIGC. Provided that the conditions for compensation are fulfilled, the
ONIGC will present the farmer with an offer of compensation within the six
months following the application. The liability of the GM producer is there-
fore indirect, since the farmer will claim compensation from the fund, and the
Organisation managing this fund will then be able to recover the sums paid
from the GM farmer’s insurers where insurance cover has been arranged. Al-
though it is not specifically stated in the bill, presumably after the initial 5
year period, compensation will be paid directly by the GM producer’s insur-
ers.

The bill also provides that, where a GM farmer has not taken out liability
insurance cover (and has therefore presumably contributed to the fund), the
ONIGC will be entitled to recover directly from him for sums paid out where
the GM farmer has failed to comply with technical conditions imposed by the
ministry of agriculture for the cultivation of GM crops.

In order to be entitled to compensation, the farmer will have to show the fol-
lowing:

= The contaminated crop was intended at the time it was sown either to be
sold as a product not subject to GM labelling requirements, or to be used to
produce such a product;

= the labelling of the contaminated crop has been made compulsory under
Community or national rules on labelling products containing genetically
modified organisms;

= the affected crop comes from a parcel of land that is situated near (,,a prox-
imité”) to the genetically modified variety concerned; (the explanatory text
accompanying the bill states that a ministerial decree will stipulate the
maximum perimeter around a GM crop within which the non-GM variety
must be found to qualify.)

= The affected crop has been grown in the same cultivating season as the ge-
netically modified variety.

It will be for the farmer who is applying for compensation to establish these
conditions. He will thus have to show that the contaminated crops come from
a field near a parcel of land where GM crops are being cultivated (the notion
of ,,proximity” is not defined), and also that the contaminated crops come
from the same year of production as the GM crops concerned. Apart from es-
tablishing the existence of these conditions, the applicant will not have to
show any causal link between the cultivation of GM crops and the contamina-
tion.

Liability for GMOs: Annex I (Country Reports) Annex |
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The compensation will represent the depreciation in value of the product cor-
responding to the difference in sale price of the crops subject to labelling
compared to their sale price if they had not been subject to GM labelling re-
quirements. However, compensation for no other types of loss is provided for
under the scheme. On this basis the victim will have to seek compensation for
any other economic loss through the courts, relying on general liability rules.
The bill does specifically provide that a farmer who seeks compensation un-
der the scheme for the devaluation of his crop may also seek remedies under
general liability rules for any other loss incurred. The bill makes no mention
of the availability of injunctive relief.

Where the applicant himself has contributed to the loss by his own fault, the
level of compensation he receives under the scheme will be reduced in pro-
portion to the damage that he has caused.

Where the fund has paid out compensation, it has a recourse action for the
amount paid from the insurers of the GM farmers. Where the GM farmer does
not have insurance cover, and has failed to respect the conditions imposed for
the dissemination of his crops imposed by the agriculture ministry, the
ONIGC will be entitled to claim a refund of sums paid directly from the
farmer concerned.

No reference is made in the bill to problems of multiple causation. Such issues
will not be raised with respect to the application for compensation from the
fund, since the farmer will be entitled to compensation provided the condi-
tions are fulfilled, irrespective of how many alternative causes of his loss ex-
ist. However issues relating to multiple causation will clearly be raised in
other cases: in actions brought in the courts for damages under traditional
rules; and in recourse actions by the ONIGC against insurers of the GM pro-
ducers or against the farmer himself. We will deal with this question in more
detail when we consider the current law.

The bill also introduces criminal offences. Any person cultivating GM crops
will be required to notify the agriculture ministry of the place where the crops
are being grown. The provisions also provide that the agriculture ministry,
following consultation with the environment ministry, will impose technical
conditions on the growing or planting of authorised GM crops in order to limit
the accidental contamination of other crops. Non compliance with these pro-
visions is punishable by a prison sentence of two years and a 75,000 euro fine.
The obstruction of inspections destined to ensure compliance is punishable
with six months imprisonment and a fine of 7,500 euros?.

8 Article 22.
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3. Comparison with other specific liability or compensation regimes

A number of special liability and compensation regimes exist in France, but
each is specific to its own area of liability and compensation, and none of the
schemes fit into a broader system. This dissipation of liability and compensa-
tion rule is widely criticised by French doctrinal writers’. A specific liability
regime for damage caused by defective products was introduced in France as
a result of the national transposition of the 1985 Product Liability directive. In
other areas, statutory compensation schemes have been introduced. This is the
case for industrial accidents, for victims of serious crimes and terrorist at-
tacks, for road and medical accidents. Compensation funds have also been es-
tablished to compensate damage caused in very specific circumstances: for
victims of HIV and Hepatitis C from infected blood transfusions, and for vic-
tims of asbestos.

Il. General Liability or other Compensation Schemes
1. Introduction

There is currently no legislation in force providing for compensation for eco-
nomic loss suffered by farmers as a result of contamination of their crops by
GM crops. Any liability will therefore be based on general civil and adminis-
trative liability principles. To the best of our knowledge, there has been no
decision of the French courts on this particular question. This issue has also
been very little considered by doctrinal writers. Some analysis of the potential
liability of producers, farmers and distributors for personal injury caused to
consumers as a result of eating defective GM food exists, but these rare arti-
cles only refer at best in passing to the question of economic loss.

As has already been stated, the government bill currently being debated in the
French Parliament proposes that, for any loss not covered by the proposed
legislation, the farmer will retain the possibility of seeking compensation
through traditional liability rules. These liability rules will thus remain rele-
vant if the bill is adopted in its current form.

Different jurisdictions will apply depending on whether the action is brought
against a private or a public body. Actions against private defendants will be
based on private law principles and brought in the civil courts, whilst actions
against public entities will be subject to administrative law principles and
brought in the administrative courts.

9 See, for example, Philippe Brun Responsabilité civile extracontractuelle, Litec 2005,
p-522.
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2. Causation

Normal principles of causation will be applied to this question. It is for the
claimant to establish the existence of a causal link between the act or omission
generating liability and the economic loss. Therefore there will be no liability
where the victim cannot establish that the harm would not have occurred
anyway in the absence of any contamination by GM crops.

Whilst in principle the claimant must establish the existence of a causal link
with certainty, the French courts often adopt a flexible approach. They are
thus willing to accept the existence of a causal link where there are shown to
be ,,serious, specific and concordant”!? indications of such a link.

Similarly, the courts on occasions proceed by elimination. The causal link is
presumed by the fact that there is no other apparent cause of the harm. This
approach has been used to establish the causal link between contamination by
the hepatitis C virus and blood transfusions. Blood transfusion centres have
been found liable on this basis where the victim shows that the contamination
occurred consecutively with the blood transfusion and that he was not within a
category of patients having a high risk of contamination!!. Using the same ap-
proach, the courts have also on occasions allowed claims where walls have
collapsed or greenhouses smashed as a result of sonic booms from aero-
planes!2.

Thus, in such cases, the courts are willing to accept the existence of a causal
link by the presence of a high degree of probability of such a link.!3

In certain cases the courts even impose liability without strict proof of causa-
tion, on the basis of the creation of a risk of damage'*. In such cases the courts
have found the defendant liable on the basis that, voluntarily or by negligence,
he has created a situation which is objectively dangerous and as a result the
victim had suffered damage which is the foreseeable consequence of the crea-
tion of the risk. The application of this principle tends to be restricted to cases
where the creator of the risk has committed a fault's. It is therefore possible
that the French courts may use such a technique where it is established that
the GMO farmer failed to apply proper segregation measures for example.

10 « graves, précises et concordantes » Civ. 2°, 14 déc. 1965, D. 1966, p.453 ; Cass. civ.
1%, 24 janv. 2006, JCP G II 10082, note L. Grynbaum (causal link growth hormones and
Creuzfeld-Jacob disease).

11 Civ 1" 10 juin, 2 juillet, 10 juillet 2002.

12 Civ. 2%, 29 avril 1969, D. 1969, p.534.

13 Flour, Auber & Savaux Droit civil. Les obligations. Le fait juridique. Armand Colin
2005, p.163.

14 G. Viney & P. Jourdain Traité de droit civil. Les conditions de la responsabilité, Paris,
LGDJ 1998, n°369.

15 Civ 2e, 11March 1976, JCP 1976, 1V, p.157; Civ. 3e, 2 Dec. 1980, JCP 1981, IV, p.69.
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Where there are several sources of the contamination, liability will be joint
and several. The claimant will therefore be able to take an action against any
one of the producers who will then have a recourse action against the other
producers of GM crops'6. Where there are a number of potential sources of
contamination but it is uncertain which of the producers caused the damage to
the claimant’s crop then the position is more difficult. The French courts have
been prepared to recognise a causal link in cases where the claimant has been
injured by a bullet shot by any one of a number of hunters!”. In such cases the
courts have been willing to impose liability on all the hunters for the full loss
incurred. Liability on occasions has been based on the finding that as a group
the hunters were collectively in control of the ,,wave” of bullets that were
shot. Alternatively, and more convincingly, liability has been found on the ba-
sis that it was the organisation of the hunt which had caused the loss and all
the defendants were each individually responsible for this defective organisa-
tion. It would therefore seem difficult to apply this technique to the situation
in question since the courts in the hunting cases have imposed liability effec-
tively on the basis of some form of cooperation or action as a group by the de-
fendants. However, the courts have clearly used artificial solutions here in or-
der to ensure liability for fault. It does therefore indicate the willingness of
French courts to adopt a flexible approach to such issues in appropriate cases.

3. Standards of Liability
(a) Contractual liability

A farmer who can establish that seeds sold to him were contaminated may be
able to rely on an action for breach of contract against the seller based on hid-
den defects (vice caché) under article 1641 civil code. This action allows the
claimant to recover for loss of value and damages for consequential loss
caused by the unfitness of the goods for their normal use. In order to succeed,
he will have to show that the defect was not one that he would have been ex-
pected to discover at the moment of purchase.

Under article 1603 civil code the farmer will also potentially have a claim for
lack of fitness for the particular purpose for which the seeds were sold under
the contract if it was made clear that the buyer wished to purchase seeds free
of GM contamination, or with a lower level of contamination than those sold.
Again, the buyer in this case would be entitled to compensation for the reduc-
tion in value, and damages for consequential loss.

16 for example TGI Bordeaux 28 Feb. 1968 : a company was found liable for damage to the
claimant’s fish stocks even though the damage was partly due to effluent coming from
neighbouring houses.

17 Cass. civ. 2°, 2 avril 1997, Bull. civ. II, n°112 ; Cass. civ. 2e, 5 juin 1957, D. 1957,
p-493, note R. Savatier.
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(b) Liability for fault under article 1382 civil code.

Article 1382 of the civil code imposes liability in tort for harm caused by
fault. An action could potentially be brought on this basis where an unauthor-
ised dissemination of GM organisms has been made, or where the conditions
imposed by the licence have not been respected. Where there are clearly es-
tablished statutory rules defining the required conduct for GMO agriculture,
fault will be established on the basis of the non-compliance with these rules.

(c) Article 1384-1 of the civil code

Article 1384-1 of the civil code deals with liability for harm caused by inani-
mate objects. The defendant will be liable where he has control (garde) of the
object, and the claimant shows that there is a causal link between that object
and the damage. This article has been used by the courts to impose liability
without fault, and even without evidence of defect, provided that the object (in
this case the genetically modified organism) has had an active role in the
damage caused. A GM farmer could therefore be considered as the person in
control (/e gardien) of the genetically modified organisms which have caused
damage to the neighbouring crops by contaminating them and thus reducing
their economic worth. The courts have in this way imposed liability on defen-
dants for damage caused by pollution. Hence, a company producing chemicals
was found liable on the basis that it had control over the gas that was emitted
from its factory'®, and another was found liable on the same basis for pollu-
tion caused by emissions of cadmium and lead particles'®. In general however,
the French courts have been reluctant to impose liability on this basis in cases
of environmental pollution. This reluctance is perhaps due to the fact that the
rules are too favourable to the victim since he need establish neither the fault
of the defendant, nor the presence of an abnormal level of disturbance or in-
terference?.

(d) Troubles anormaux du voisinage. (Nuisance caused by neighbours)

Liability is perhaps more likely to be based on an action for troubles anor-
maux de voisinage. An action on this basis applies where the claimant can es-
tablish the existence of an unreasonable level of nuisance caused by a
neighbour. Courts initially based liability on article 1382 of the civil code but
now recognise troubles du voisinage as an independent legal principle. The

18 Cass civ. 17 December 1969.

19 CA Douai 25 April 1991. Prieu, p. 921, Viney « Les principaux aspects de la responsa-
bilité civile des entreprises pour atteinte a I’environnement en droit frangais » JCP 1996,
3900, n°10.

20 G. Viney « Les principaux aspects de la responsabilité civile des entreprises pour atteinte
a I’environnement en droit frangais », p.41.
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claimant is not required to establish any fault?'. The disturbance or nuisance
must be continual or at least repetitive, and it must be considered by the court
to be unreasonable or excessive. Liability can be imposed even though the de-
fendant has obtained authorisation from the relevant administrative authorities
for his activity?2.

This principle is applied inconsistently by the courts. In some cases the judge
assesses the unreasonable nature of the trouble by reference to the damage
caused, and on other occasions by reference to the behaviour itself.??

Examples illustrate the relevance of these principles to the case in hand. Thus
the Paris court of appeal found a farmer liable for troubles du voisinage where
a treatment of crops using hormones had led to the deterioration of neighbour-
ing lettuce crops®. In the same way a cement manufacturer was found liable
for the damage to neighbouring crops where the leaves of the claimant’s crops
were found to be covered with a fine film of grey dust, which prevented effi-
cient photosynthesis and thus restricted growth.?

(e) Articles 1386-1 to 1386-18 Civil code

Articles 1386-1 to 1386-18 of the civil code incorporate the 1985 Product
Liability directive into French law. Unlike the directive, the French legislation
does not restrict damage to physical injury and damage to consumer goods,
and includes damage to goods owned by a business. Harm to nonGM plants
and the economic loss which results could therefore potentially fall within the
French product liability legislation. However, it would seem difficult to apply
the French product liability rules to the situation in hand since (1) it is difficult
to see how in the majority of cases a GM plant or the genes in that plant could
be considered as defective. A product is defined as defective under the legisla-
tion where it does not meet the level of security that people generally are enti-
tled to expect. It would seem very unlikely that a court would find a defect
merely on the basis that there has been cross-pollination; (2) the European
Court of Justice has made it clear that the 1985 directive is a maximum har-
monisation measure, and on that basis the French provisions may be argued to
contravene the Community rules.

21 Cass. civ. 23 mars 1982, D. 1983, IR, p.18, obs. A. Robert ; Civ. 2°, 9 nov. 1986, Bull.
civ. I, n°172.

22 Cass 2°, 22 Oct 1964, a manufacturer of castor oil was found liable despite the fact that
he had obtained the relevant administrative authorisation for his activity. (G. Viney,
Traité de droit civil : les conditions de la responsabilité, Paris, LGDJ 1998, n°952.)

23 M. Prieur Droit de I’environnement, Paris, Dalloz 2004, n°1159.

24 CA Paris 8e chambre, 26 juin 1980, jurisdata n° 098444

25 CA Montpellier 11 May 1983, jurisdata n°600730.
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(f) Liability of administrative authorities

The administrative authorities could potentially be liable for fault in a number
of circumstances, either on the failure to attach adequate conditions to an au-
thorisation, or on the failure of the authorities to use their powers to enforce
regulations and conditions of exploitation. In such cases, any action by a
claimant would be brought before the French administrative courts, and liabil-
ity would be based on fault, applying administrative law rules.

4. Damage and remedies

The basic rule applicable with respect to the payment of damages is that they
are intended to compensate for the entire loss suffered by the claimant. The
court therefore looks to place the victim in the position he would have been in
if the act giving rise to damage had not taken place.

The farmer whose crop has been contaminated will be entitled to compensa-
tion for any loss of profit he may suffer as a consequence. The loss of profit
will be calculated on the basis of the reduced sale price compared to the price
the product would have fetched at the time of sale if it had not been contami-
nated, or the loss of market value at the time of judgement. French courts are
very flexible with respect to the nature of the loss which they consider as re-
coverable?®. Hence, not only direct financial loss based on the reduction in
value of the contaminated crop, but also more indirect losses such as the
longer term cost to the business will also be compensated provided that these
can be established with sufficient certainty on the basis of expert studies. Pro-
vided these can be linked to the contamination, the increased overhead costs
due to the need to find a new market for the products, or to regain producer
status could be compensated on this basis. There is equally nothing to prevent
damages from being awarded to compensate the non-GM farmer for the ex-
pense of sampling and testing costs provided of course that there is a corre-
sponding basis for liability and an appropriate causal link.

There would appear to be several obstacles to an action brought by a farmer to
claim for the losses incurred as a result of a reduction in demand by consum-
ers due to the mere fear of GM contamination. Firstly, in order for liability of
the GM farmer to be engaged, the claimant would have to establish a basis of
liability: liability would not be incurred simply on the basis of the presence of
GM crops in the area. Secondly, the claimant would have to establish a causal
link between the act or omission generating liability and the loss incurred, and
such a link would presumably become increasingly difficult to establish the
further the GM crop is geographically from the non-GM crop. It could be ar-
gued by the defendant that his act or omission did not actually cause the

26 G. Viney & P. Jourdain Traite de droit civil. Les conditions de la responsabilité, Paris,
LGDJ 1998, p.19.
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claimant’s loss if the reduction in value was due to the general fear of possible
contamination due to the presence of GM crops in the area, and the particular
act or omission of the defendant made no difference to this, although the
courts may be willing to recognise a causal link if an act or omission of the
particular GM producer at least contributed in part to the drop in consumer
demand. Finally, the farmer would face the difficulty of establishing that his
reduction in profits is due to the public fear of contamination, and the quanti-
fication of such loss is likely to pose problems.

Under general liability regimes, there is no duty on the producer to take out
liability insurance.

I11. Sampling and testing costs

There are no specific rules as to who is to bear sampling and testing costs.
Under article 212-1 of the consumer code the person responsible for putting
the product on the market is required to ensure the compliance of the product
with its description. Contractual rules also impose a guarantee of fitness for
purpose and absence of defect on the seller. The supplier will therefore in cer-
tain circumstances need to arrange for the seeds or crops to be tested in order
to ensure compliance, although this will also obviously depend on the specific
terms of the supply contract. Such obligations will be particularly onerous on
farmers who wish to sell their crops as ,,organic”, which may require a very
low or even zero level of contamination. Where there is a risk of contamina-
tion, the farmer may also be obliged to arrange sampling and testing to ensure
compliance with any labelling requirements.

Where the non-GM farmer is able to establish a fault of the GM crop pro-
ducer, or an alternative basis for liability, and that there is a causal link be-
tween this generating act or omission and the contamination or the need to test
the crops, then the farmer could presumably claim compensation for this ex-
penditure from the GM crop producer.

V. Cross-border issues

There are no special jurisdictional or conflict of law rules in force or planned
in France on this question. According to French conflict of law rules, the law
applicable will be the law of the place where the tort has occurred (lex loci
delicti)?’. However, in cases of cross-pollination, such a rule appears ambigu-
ous since it is not clear whether it refers to the place where the tortious act
(fait générateur) took place, or to the place where the damage occurred. Re-
cent decisions of the Cour de cassation indicate that either the place of the
tortious act, or the place of the damage may apply, depending on the circum-
stances of the case. The court will choose the place which has the greatest link

27 Cass. civ. 25 mai 1948, rev. Cr. 1949, p.89.
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or connection with the events. This will in most likely be the place where the
damage (i.e. here, the contamination) occurred?®.

The Brussels I regulations will apply to the question of jurisdiction. The
claimant will therefore have the choice as to whether to bring the action in the
jurisdiction of the defendant’s place of residence, or in the jurisdiction where
the harm took place.

28 Cass. civ. 1™, 11 mai 1999 ; Cass. civ. 17, 28 oct. 2003. T. Vignal Droit international
privé, Armand Colin 2005, p.216.
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9. GERMANY

Jorg Fedtke
I. Special Liability or Compensation Regimes
1. Introduction

Germany introduced in 1990 a special legal regime for GMOs, the so-called
Gentechnikgesetz, which was subsequently amended on several occasions.' It
contains the general legal framework for the development, production or use
of GMOs. Like most other German statutes dealing with dangerous objects
and/or activities, the Gentechnikgesetz thereby establishes a strict form of
delictual liability (so-called Gefihrdungshaftung).? These rules, however,
only apply to a limited number of facilities in which GMOs are developed,
produced, multiplied, stored, destroyed or moved within the physical confines
of a given research or special production site’ as well as any other activities
for which a permission to circulate particular GMOs for the general use by
others has not yet been granted.* Crucial to the understanding of the current
situation in Germany is thus the distinction between, on the one hand, GMOs
which can potentially contaminate other crops but are nevertheless used or
handled on the basis of such a general permission (so-called Umgang’) and,
on the other, those for which such a permit has not been issued or which are
put in only limited circulation and without permission to make offspring or
reproductive material such as seed available to others.® Only the second group
of facilities or activities, which have in common the fact that the GMOs are
still isolated from wider circulation, are subject to the strict liability regime of
the GenTG and this mainly covers laboratories conducting research and de-
velopment within closed facilities, including the sites on which GM crops are
tested (so-called Freisetzungen), but also individuals or companies who for
the first time put in circulation GMOs on the basis of a limited permit which

1 Gentechnikgesetz (GenTG) of 20 June 1990, BGBL. I 1990, 1080 ff. Major amendments
occurred in December 1993 (BGBI. I 1993, 2066 ff.), December 2004 (BGBI. I 2005,
186 ff.) and March 2006 (BGBL. 12006, 534 ff.).

2 §§ 32 ff. GenTG.

So-called gentechnische Anlage.

4 See § 2 GenTG. §§ 7 ff. GenTG establish the requirement of a permit for facilities of
this kind. §§ 14 ff GenTG establish the requirement of a permit to set free or market par-
ticular GMOs.

5 § 3 no. 6a GenTG.

6 So-called erstmaliges Inverkehrbringen. W. Liilling/G. Landsberg in W. Eberbach/P.
Lange/M. Ronellenfitsch, Recht der Gentechnik und Biomedizin (44. Er-
génzungslieferung 06/2004), § 32 GenTG, no. 55.
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does not allow them to be made available to others for (re)productive pur-
poses.” Once GMOs are legally circulated for general use, including
(re)production, they move out of the special liability regime established by the
GenTG.

The issues raised in this study focus on such subsequent use of genetically
modified seed and the production of GM crops by farmers. These will in all
likelihood be GMOs which have already been licenced for general use by oth-
ers, as farmers cannot themselves (unlike the operators of research facilities or
seed producers) apply for the required permits to develop, test or put new
GMOs in (limited) circulation.®

Farmers raising crops from such authorised seed will, however, be subject to
the general rules of the German Civil Code (Biirgerliches Gesetzbuch®) and
here, more specifically, to the provisions protecting the property interests of
their neighbours (§§ 903 ff. BGB). The application of these rules to damage
caused by GM crops will be discussed in more detail below.

This apparently neat distinction between, on the one hand, the general use of
permitted GMOs (property law and the general rules of tort law) and, on the
other, GMOs for which such a permit has not yet been issued (strict liability
on the basis of the GenTG) is, however, less clear than it would seem at first
blush. This is most obvious in the case of property law. The provisions which
protect the property of land owners, and which, in Germany, are crucial to the
liability of the user of GM crops vis-a-vis his neighbours, are based on three
very flexible notions. An interference with land (Einwirkung) can, first, affect
neighbouring property in varying degrees (ranging from ‘non-existent’ to
‘marginal’ or ‘substantial”). Only if interference is of sufficient weight will a
neighbour of a farmer who uses GM crops be able to claim equitable compen-
sation in money.!® He will, moreover, not be able to demand that the disturb-
ing activity (here the use of GM crops) be terminated and/or invoke tort law to
claim damages if such use of land ‘corresponds to local custom’ and if the
other party is unable to prevent the interference with the help of measures
which are ‘economically reasonable’ in these cases. In practice, these rules
thus require a considerable amount of interpretation.

Widespread public concern regarding the level of protection offered by the
BGB for individuals affected by a legalised use of GMOs, particularly by

7 §§32(1),3 no. 7, 16(2) and 14(1) sent. 2 GenTG.

8 R. Miller-Terpitz, Genrapsbauer wider Willen, Neue Zeitschrift fiir Verwaltungsrecht
2001, 46 (48); T. Linke, Nochmals: Zufallsauskreuzungen und Gentechnikgesetz, Natur
und Recht 2003, 154 (157).

9 BGB.

10 § 906(2) BGB.
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farmers, prompted legislative action in 2004.'" The Gentechnikgesetz was
thereby amended to include, in particular, § 36a GenTG, which now provides
standards for the interpretation of the most important provision of property
law in this context, § 906 BGB. This is a novel approach in the sense that the
GenTG now also addresses problems caused by GMOs which are used after a
permit to circulate them for general use by others has been granted.!?

The Gentechnikgesetz is thus a special liability regime which specifically
addresses liability for all GMOs but is limited in its scope of application to
very specific cases. Farmers suffering damage from actual or feared GMO
presence in non-GM crops can therefore only invoke the GenTG to claim
compensation if the contamination was caused by research and development
(usually by open test sites!®) or in the case of a very limited circulation of
GMOs which excludes permission to further circulate their seed to others. The
latter will be necessary in the early stages of a marketing process prior to the
production of genetically modified agricultural goods. Apart from providing a
number of legally binding standards for the interpretation of property law, the
statute does not cover the most important case of damage resulting from the
actual or feared GMO presence in GM-free crops, which is the risk of con-
tamination by GM crops subsequently grown by farmers in the same area.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

Establishment of the causal link between the alleged damage and the presence
of a GMO is of prime importance in the area of strict liability, which cannot
be limited by other factors such as fault or wrongfulness. The decisive test in
applying the GenTG is thereby the traditional condicio sine qua non formula,
which is not tempered by the exclusion of particularly unlikely events. In a
similar vein, research and development risks!# are not excluded from the am-
bit of § 32 GenTG.!3

While claimants bringing a case on the basis of the GenTG will have to prove,
usually with the help of expert opinion and testing, the existence of damage
and causation through a GM crop (at their own cost), it will then be presumed
that such damage was specifically caused by its modified characteristics.!6

11 Gesetz zur Neuordnung des Gentechnikrechts (GentechnikneuordG) of 21 December
2004, BGBI. 2005 I 186 ff.

12 So-called Nutzungsbeeintrdchtigungen.

13 So-called Freilandversuche.

14 So-called Entwicklungsrisiken.

15 W. Liilling/G. Landsberg, op. cit. note 6, § 32 GenTG, nos 93 ff.

16 So-called Ursachenvermutung, § 34(1) GenTG.
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This limited presumption of causation is refutable if it can be proven that the
damage in question was caused by the unmodified genes of that particular
GMO.!7 The GenTG thus provides only a limited degree of protection from
the typical difficulties of proving causation in such cases. Some assistance,
however, is given by § 35 GenTG. This provision requires the operator of a
facility in which GMOs are developed, tested, produced or otherwise handled
to provide information concerning the technical process, including tests on
open land, so that victims can better ascertain whether claims based on the
GenTG actually exist. In the case of tests on open land, detailed information
will also be available from the authority which issued the required permit as
such tests must be publicly registered.!® This register must thereby reveal to
the general public the specific type of crop, its modified characteristics, and
the exact location and size of the field;!° additional information will be dis-
closed to anyone with a legitimate interest (e.g., potential victims who can
show that their property was subject to interference by GMOs).?°

(b) How is the burden of proof distributed?

As indicated above, there is no reversed burden of proof beyond the scope of
§ 34 GenTG. Different sources of adventitious presence of GMOs are taken
into account within the normal rules of evidence. Prima facie evidence will
thereby often help the victim. If a particular GM crop is thus developed,
tested, produced or otherwise handled in a certain area, and neighbouring
fields are subsequently contaminated with GMOs of this kind, it will be ex-
tremely difficult — assuming the typical course of events — for the operator of
the facility in question to avoid liability on the basis of § 32(1) GenTG. Spe-
cific proof of a different cause may be presented to counter the assumption?!
but will only be available in rare cases as claims based on the GenTG involve,
by definition, only contamination by GMOs which have thus far seen little or
no circulation. The specific genetic profile of these GMOs will hardly leave
room for alternative causes.

(c) How are problems of multiple causes handled by the regime?

The GenTG — as far as it establishes strict liability — does not include special
rules on alternative, potential or uncertain causation. The general rules of the
BGB, however, apply. If it is thus not possible to identify as the true source
one of several possible tortfeasors who could potentially have individually
caused the contamination in question due to the cultivation of the same GM
crop in the area, each of them will be jointly and separately responsible for the

17 § 34(2) GenTG.

18 In accordance with Regulation 2001/18/EC.
19 § 16a(2) GenTG.

20 § 16a(5) GenTG.

21 BGH NJW 1978, 2032.
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whole interference unless their respective contributions were in fact limited
and particular shares can be apportioned according to § 287 of the Code of
Civil Procedure.?? The same principle is applied in cases where several tort-
feasors can be safely identified as having caused the damage but it remains
uncertain to which extent one or the other is actually responsible.?? Beyond
these cases of alternative, potential or uncertain causation, joint and several li-
ability is also expressly established by § 32(2) GenTG if the same damage is
caused by more than one tortfeasor. The internal distribution of costs will de-
pend on their respective shares of responsibility, § 32(2) sent. 2 GenTG, and
recourse is possible on the basis of § 426(2) BGB if one of the responsible
parties comes up for the full amount.

3. Typeof regime

(a) If it is a fault-based liability regime, which are the parameters for
determining fault, and how is the burden of proof being distributed?

The Gentechnikgesetz establishes, for the cases covered by § 32(1) GenTG
outlined above, strict liability.

(b) If it is a strict liability regime, is there still a set of defences available to
the actor (for instance ‘acts of God’, wrongful acts or omissions of third
parties, contributory negligence etc.)?

Contributory negligence is taken into account by virtue of § 32(3) GenTG,
which expressly refers to the relevant provision of the German Civil Code.?*
This leads to a corresponding reduction in the amount of damages awarded
and can, in severe cases, even exclude compensation altogether.”> Factors
which can contribute to the damage include failure to warn the tortfeasor of an
unusually high amount of damage or failure to avert or at least limit damage.
Courts thereby weigh contributing factors against the hazards resulting from
the handling of GMOs.

Other defences are not available under the Gentechnikgesetz. Wrongful acts or
omissions of third parties are expressly not accepted as intervening factors.?¢

(c) If it is not a liability regime as such, but any other variety of compensation
mechanism, please describe its nature and functioning.

See the answers given at nos 12 and 13 above.

22 § 830(1) sent. 2 BGB.

23 W. Liilling/G. Landsberg, op. cit. note 6, § 32 GenTG, nos 105 f.

24 § 254 BGB.

25 See, e.g., BGH VersR 1963, 874; BGH VersR 1967, 1080; BGH VersR 1971, 1018.
26 § 32(3) sent. 3 GenTG.
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(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

Within the ambit of the strict liability regime as established by the GenTG, no
distinction is made between crops and seed. The crucial point to note here,
though, is that production of GMOs is not covered by § 32(1) GenTG insofar
as it concerns commercial activities going beyond research and development.
Any production process which serves to circulate and make GMOs available
for wider use is therefore subject to product liability legislation, property law
and/or the general rules of tort law.?’

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country?

The liability regime outlined above is not exclusive. Claims based on the
general rules of the German Civil Code and/or any other legal basis may thus
be brought simultaneously with claims based on § 32(1) GenTG.?®

Two exceptions, however, apply. Victims of damage caused by medical
preparations containing GMOs are directed to the Medical Preparations Act*
if the medical product in question was subject to a licensing procedure or ex-
pressly exempted from such.3? All other products containing GMOs require a
special permit allowing their general circulation, which can either be granted
on the basis of the Gentechnikgesetz itself>! or other statutes which achieve a
comparable level of safety.?? Claims based on § 32(1) GenTG are excluded in
both cases.??

4. Damage and remedies
(a) How is damage defined and measured under the system(s) you described?

§ 32(1) GenTG provides compensation for, inter alia, property damage. Such
damage is thereby defined by recourse to the general rules of the Civil Code,**
which aim at full indemnification for a loss either in kind? or (if restitution in
natura is either impossible, insufficient or possible only at an unreasonable
cost) in money.3® The damage will thereby include the loss of future profits

27 W. Liilling, op. cit. note 6, § 32 GenTG, no. 56.

28 § 37(3) GenTG.

29 Arzneimittelgesetz.

30 § 37(1) GenTG.

31 § 16(2) GenTG.

32 § 14(2) GenTG.

33 §§37(2) GenTG.

34 §§ 249-253 BGB. W. Liilling, op. cit. note 6, § 32 GenTG, no. 63 f.
35 So-called Naturalrestitution, § 249 sent. 1 BGB.

36 § 251(1), (2) BGB.
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insofar as they would have probably been accrued under normal circum-
stances.’” If indeed covered by strict liability, any contamination of GM-free
crops will thereby often result in the complete loss of marketability because
GMOs of the kind covered by § 32(1) GenTG are in most cases still in their
experimental stage and excluded for human consumption or feed. Their value
will therefore have to be fully compensated. The cost of any necessary decon-
tamination of land will also be recoverable. If crops do remain marketable de-
spite their contamination, the victim will have to reduce the damage by selling
them, if possible, in accordance with any rules requiring specific labelling.
Any depreciation following from the fact that crops cannot be marketed in the
originally envisaged form will thereby be recoverable by taking into account
the market price which could have been realised on the basis of private con-
tractual agreements (e.g., with food producers). Costs caused by withdrawing
products from the market will have to be compensated. Finally, liability under
§ 32(1) GenTG will cover indirect costs, such as increased overheads due to
the need to find a new market for products, or, more importantly, to regain a
certain producer status.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

Proof of actual admixture is necessary. § 32(1) GenTG specifically requires
an infringement of property by GMOs, which does not arise if customers only
fear that a farmer’s products are contaminated. It is thereby important to note
that the Gentechnikgesetz envisages that products, in particular foodstuffs and
feed, may be produced through traditional techniques, ecological approaches
or genetical engineering. None of these mechanisms is in any way privileged,
and will, in future agricultural practice, probably appear side by side in many
regions. An attempt at zoning, and thus keeping apart different approaches on
a larger scale, is not made. Farmers will therefore have to tolerate the exis-
tence of GMO cultivation in their vicinity despite the possible detrimental ef-
fects on their own market, which will inevitably feature more suspicious con-
sumers.

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

See the answer given at no. 19 above.
(d) Which are the criteria for determining the amount of compensation?

See the answer given at no. 18 above.

37 § 252 BGB.
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(e) Is there a financial limit to liability?

§ 33 sent. 1 GenTG limits financial liability to € 85 million for all types of
damage envisaged by § 32(1) GenTG. Several victims suffering damage from
the same event will thereby only receive a quota if the total amount exceeds
the cap.®

() Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
farmers required to take out first-party insurance which would cover such
losses?

The Gentechnikgesetz seeks to ensure compensation by placing potential
tortfeasors under an obligation to create a mechanism which guarantees the
payment of possible future damages (so-called Deckungsvorsorge) caused by
particularly dangerous facilities®® or the setting free of GMOs in the course of
tests.*? This obligation can be fulfilled either by third party insurance*' or an
indemnification guarantee or a warranty (so-called Freistellungserklirung or
Gewdhrleistungsverpflichtung) declared by the state (either on the federal or
provincial level).#? § 36 GenTG is, at present, dormant and will have to be ac-
tivated by ordinance. Farmers will, in any case, not be subject to these obliga-
tions, which do not cover the use of GMOs in wider circulation.

(g) Which procedures apply to obtain redress?

The Gentechnikgesetz does not specify any special procedures for obtaining
redress on the basis of § 32(1) GenTG. The general rules apply.

(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

Injunctive relief is available only on the basis of property law (§ 1004 BGB),
which will be discussed in Part II below.

5. Compensation funds

An alternative compensation fund was proposed by the Bundesrat, Germany’s
second legislative chamber representing the States, in April 2004.43 The idea
was developed in the context of the discussions surrounding the level of pro-

38 § 33 sent. 2 GenTG.

39 § 7(1) nos 2-4 GenTG.

40 § 36(1) GenTG.

41 § 36(2) no. 1 GenTG.

42 § 36(2) no. 2 GenTG.

43 BR-Drs 131/04 of 2 April 2004.
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tection offered to individuals affected by a future general use of GMOs, par-
ticularly by farmers, and was intended to cover compensation made necessary
for the interference of neighbouring property on the basis of § 906 BGB. The
Bundesrat thereby intended to counterbalance the strict standards for the in-
terpretation of that provision introduced by § 36a GenTG. It was feared that
the new regime, discussed in more detail below, would, in practice, establish
prohibitively high standards of care for the cultivation of GM crops and, in
turn, de facto (if not de jure) prevent or at least substantially limit the devel-
opment of agriculture based on genetical engineering.

The incoming new government of Christian Democrats and Social Democrats
declared in November 2005 that it would review the possibility of a compen-
sation fund, though an insurance mechanism seems to be the preferred solu-
tion.*

(b) How are these funds financed (e.g. in the form of a levy on sown or
harvested GM crops, or a levy on the sale of GM seeds, or a levy on fees to
organic certification bodies)?

The proposal of the Bundesrat envisaged the fund to be financed both through
contributions of the state and operator groups which draw economical advan-
tages from GM-based agriculture (these were not identified in the draft but
could include GM crop farmers, seed importers or developers, and the biotech
industry). The precise method of determining contributions of the GM crop
industry was not specified at that point; details were left for regulation by fed-
eral ordinance. At present, producers of seed are not willing to contribute to
such a fund. They are instead focusing on the development of different
mechanisms which aim to help GM crop farmers in dealing with liability
risks. These mechanisms include indemnity clauses which channel liability
from the farmer to the producer of seed, arrangements under which the seed
producer himself takes direct and full legal responsibility for the raising of
GM crops by the farmer (so-called Vertragsanbau), or the obligation to buy
contaminated crops from the affected neighbours (so-called Mdrka model).*

(c) Is there any contribution granted by the national or regional authorities?
Contributions to the fund were to be allocated from the national budget.
(d) Is the contribution to the fund mandatory or voluntary?

The precise nature of contributions made by the industry is not entirely clear
but it seems as if they would have been mandatory.

44 See the Coalition Agreement (Koalitionsvertrag) of 11 November 2005, no. 8.9.
45 See the Eckpunkte-paper of the Federal Ministry of Health of June 2006.
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(e) Is a balance established between the money paid into the fund and
expenses of the fund? If so, at which time intervals are levies adapted to the
actual expenses?

This is not specified by the proposal; details were left for regulation by federal
ordinance.

(f) How are the funds operated? Which body is in charge of managing the
fund and of deciding about justified claims? Which procedures apply to
obtain compensation of loss?

Most of these aspects were not specified by the proposal; details were left for
regulation by federal ordinance. It is, however, clear that a federal authority
was envisaged to operate the fund.

(g) Are there any provisions for recourse against those responsible for the
actual cause of the loss?

The fund was supposed to function as an alternative source of compensation.
Farmers exposed to compensation claims on the basis of § 906(2) BGB due to
the contamination of their neighbours’ crops/farmland could have shown that
they had adhered to all necessary safety standards (particularly those estab-
lished by § 16b GenTG). In that case, the fund would have stepped in, effec-
tively creating a system of exculpation for the observance of good profes-
sional practice (gute fachliche Praxis).

6. Comparison to other specific liability or compensation regimes

The Gentechnikgesetz establishes, in principle, a strict liability regime which
is fairly similar to those created by other German statutes attempting to ad-
dress the risks resulting from dangerous objects or activities. It is, however,
rather limited in scope and has, thus far, resulted in next to no case law. The
most striking feature of the statute is probably the absence of defences, which
renders it, within its scope of application, very strict. As in other cases, con-
tributory negligence will, however, be taken into account. In the context of
this study, the most important aspect of the regime, however, is that the
GenTG will not cover damage caused by GMOs which are put in circulation
for general use, including GM crops. The only relevant — and controversial —
provision which deals with this economically important issue is § 36a GenTG,
which is crucial for the application of property law and which will be dis-
cussed in greater detail below.
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I1. General Liability or other Compensation Schemes
1. Introduction

Farmers raising crops from GM seed which has been authorised/licensed for
general circulation will be subject to the rules of the German Civil Code
(Biirgerliches Gesetzbuch) and here, more specifically, to the provisions pro-
tecting the property interests of their neighbours (§§ 903 ff. BGB). Contami-
nated crops of neighbouring farmers are thus regarded as part of their immov-
able property (the farmland) until the point of harvest (§ 94 BGB). Such farm-
land is, in principle, also protected by the general provisions of tort law
(§§ 823 ff. BGB), but only within the limits of special rules pertaining to im-
movable property which oblige the owner or authorised user of a piece of land
to accept a certain — albeit limited — level of outside interference. Whether
GMOs constitute such an interference with land (nuisance) was in question
for some time but has now been confirmed by the introduction of the new
§ 36a GenTG. Three scenarios have to be distinguished:

According to § 906(1) BGB, interference which does not adversely affect a
neighbouring piece of land — or which affects it only marginally — must be
tolerated by its owner or authorised user,* and is thus not regarded as illegal
within the scope of §§ 823 ff. BGB.#” Neither tort nor property law (nuisance)
will offer compensation.

If land is used in a way which is customary in that particular region*® and does
impair a neighbouring piece of land significantly, such influence is again not
illegal within the meaning of §§ 823 ff. BGB* and must be accepted by the
neighbour under the condition that the negative effect cannot be prevented by
the other party through measures which are economically reasonable
(wirtschaftlich zumutbar) within the context of the particular activity (in this
case agriculture). § 906(2) BGB will, however, allow the adversely affected
neighbour to claim equitable compensation.>®

Only if these conditions do not apply — i.e. if the land is not used in a way that
is customary to that particular region or if the other party could prevent such
significant impairment through economically reasonable measures, but fails to
do so — can the neighbour demand termination of existing interferences>!
and/or apply for an injunction under the condition that further interference is

46 So-called Duldungspflicht.

47 BGHZ 90, 255 ff.; 92, 148 ff.; O. Jauernig in O. Jauernig (ed), Biirgerliches Gesetzbuch
(11™ edn 2004), § 906 no. 8.

48 So-called ortsiibliche Nutzung.

49 BGHZ 117, 110 ff.; O. Jauernig, op cit note 47.

50 So-called Ausgleichsanspruch.

51 So-called Beseitigungsanspruch.
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imminent (§ 1004 BGB).>?2 Compensation for damage caused to his
crops/farmland can then be claimed on the basis of tort law or in an analogous
application of § 906(2) BGB.>

These rules of property law are open-ended and thus require a considerable
amount of interpretation. What level of contamination constitutes a substantial
interference? Can the use of GM crops, as a very novel form of agriculture, be
regarded as customary? And finally, what are the economically reasonable
safety precautions which a farmer using GM crops must take to avoid them
from contaminating neighbouring land? The new and very controversial § 36a
GenTG now provides guidance for the application of § 906 BGB to cases of
interference by GM crops by (1) establishing a standard for ‘substantial’ inter-
ference by GM crops; (2) defining what measures can reasonably be expected
in order to avoid the disturbance of others; (3) clarifying the notion of a use of
land according to regional custom; and, finally, (4) addressing the problem of
multiple causes.

(b) ‘Substantial’ interference

Contamination of crops (farmland) with GMOs thus constitutes a ‘substantial’
interference within the meaning of § 906 BGB if, contrary to the intentions of
the owner or authorised user of the neighbouring land, those crops may sub-
sequently not be marketed at all,>* may be marketed but only subject to label-
ling (‘genetically modified’) as prescribed by law,’> or may not be marketed
with a particular label (‘organic’) as previously intended by the owner and al-
lowed on the basis of the chosen production method.’® Any contamination
with non-approved GMOs will thus always constitute a substantial interfer-
ence with a neighbour’s crops/farmland since it renders these unmarketable. If
crops/farmland are contaminated with approved GMOs (which leaves them
affected but still potentially marketable), thresholds contained in specific leg-
islation — but not, currently, in the GenTG, itself — will be directly applicable
under § 906 BGB in order to determine the extent of the interference.’’” The
most important threshold is thereby established by Art. 12(2) of Regulation
(EC) 1829/2003, which requires that food containing or consisting of GMOs

52 So-called Unterlassungsanspruch.

53 O. Jauernig, op cit note 47, § 906 no. 9. These general rules also apply to non-licenced
GMOs (in addition to the special liability regime of the Gentechnikgesetz), see § 37(3)
GenTG.

54 § 36a(1) no. 1 GenTG.

55 § 36a(1) no. 2 GenTG.

56 E.g., as ‘ecological’ within the meaning of EEC Council Directive 2092/91 of 24 June
1991 (see the explanatory memorandum of the amendment to the GenTG, BT-Drs
15/3088, p. 31). See § 36a(1) no. 3 GenTG. See also the standards required by the
Verordnung zur Durchfiihrung gemeinschaftsrechtlicher Vorschriften iiber neuartige
Lebensmittel und Lebensmittelzutaten (NLV) of 29 February 2000.

57 BT-Drs 15/3088, p. 31.
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or produced from or containing ingredients produced from GMOs be labelled
unless it ‘contains, consists of or is produced from GMOs in a proportion no
higher than 0.9 per cent of the food ingredients considered individually or
food consisting of a single ingredient, provided that this presence is adventi-
tious or technically unavoidable.” Art. 24(2) of Regulation (EC) 1829/2003
establishes the same threshold for feed. Interferences which leave
crops/farmland below these thresholds will not constitute a ‘substantial’ inter-
ference while higher percentages of contamination will provide a basis for an
equitable compensation under § 906(2) BGB. It is, however, unclear at this
point whether the 0.9 per cent threshold could also be invoked if a GM-free
farmer were to show that his contractual agreements with particular food pro-
ducers included more severe standards.

The Federal Ministry of Health is currently reviewing the possibility of in-
cluding directly in § 36a GenTG a more precise and authoritative definition of
what constitutes a ‘substantial’ interference.®

(¢) ‘Economically reasonable’ measures to prevent interference

The safety measures established by § 16b(2) and (3) GenTG (so-called gute
fachliche Praxis) are declared ‘economically reasonable’ within the meaning
of §906(2) BGB and thus provide the standard of care for the user of
GMOs.*” The user of genetically modified plants is thus obliged to avoid as
far as possible (the statute uses the term vermeiden) cross-fertilisation (both
with other crops and the environment in general) by, e.g., the maintenance of
a safety corridor between his crops and surrounding land, the selection of ap-
propriate seed, the use of techniques to counteract the intrusion of alien plants
onto his land, and the use of natural barriers. Both the use of GMOs (which
includes fertilizer) and safety measures must be adequately documented.®® In a
similar vein, contamination of other products by GMOs must be prevented
(here the statute uses the term verhindern) through the use of separate storage
facilities and the adequate cleaning of such facilities or other equipment used
in the production process.®! Finally, the user of GMOs must also prevent the
contamination of other products in transit by, again, using separate transport
facilities (e.g., trucks) and the adequate cleaning of such facilities.%> The per-
son who markets GMOs (e.g., the seed producer)®® must provide instructions
on the handling of his product which aim to meet these safety standards and
will give farmers some guidance on how to adhere to § 16b(2) and (3)
GenTG.

58 Eckpunkte-paper of June 2006.
59 § 36a(2) GenTG.

60 § 16b(3) no. 1 GenTG.

61 § 16b(3) no. 3 GenTG.

62 § 16b(3) no. 4 GenTG.

63 § 16b(V) GenTG.
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(d) ‘Customary use’ of land in a particular region

‘Customary use’ of land in a particular region is not to be defined with respect
to the predominant use of either GMOs or traditional production methods.**
This provision seeks to safeguard the initial use of GMOs in an area.

(e) Multiple causes

If it is not possible to identify as the true source, one of several neighbours of
the affected land who could have individually caused the contamination in
question, each neighbour will be deemed jointly and separately responsible
for the whole interference® unless their respective contributions were limited
and particular shares can be apportioned according to § 287 of the Code of
Civil Procedure.%

§§ 36a and 16b GenTG thus provide legislative clarification that GMOs are,
in principle, capable of interfering with neighbouring property interests and
subject to the regime established by § 906 BGB. The criteria for the applica-
tion of the latter provision to GMOs, as set out by the GenTG, are thereby
fairly strict and have led to much debate about the viability of farming GMOs
in Germany. The safety measures established by § 16b GenTG are costly and
cannot be avoided; even if they are met, equitable compensation will have to
be paid for higher levels of contamination.

§§36a and 16b GenTG will equally affect delictual claims based on § 823(1)
BGB by defining the standard of care which farmers using GMOs will have to
comply with. If the threshold of a ‘substantial’ interference with neighbouring
property is crossed (constituting an infringement), farmers will thus have to
show that they have met the requirements of § 16b GenTG if they wish to es-
cape tortious liability. Evidence that they have followed the instructions given
by their own supplier of genetically modified seed may thereby not be suffi-
cient, but could at least provide the basis for a subsequent contractual action if
these instructions turn out to provide insufficient safeguards.¢’

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

See the answers given at nos 7 and 8 above.

64 § 36a(3) GenTG.

65 §§ 830(1) sent. 2, 840(1) BGB

66 § 36a(4) GenTG.

67 T. Dolde, Gesetz zur Neuordnung des Gentechnikrechts, Zeitschrift fiir Rechtspolitik
1/2005, 25 (27).
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(b) How is the burden of proof distributed?

The normal rules of evidence apply. As far as a claim for equitable compensa-
tion on the basis of § 906(2) BGB is concerned, the owner or authorised user
of the affected land will thus have to prove that a particular GM crop has in-
deed exerted substantial negative effects on his land (contamination) which
exceed the limits of what he is obliged to accept by virtue of §36a GenTG.
The owner of the GM crop can in turn try to defend himself by showing that
the interference was still within the limits of what the owner of the affected
land must accept without compensation on the basis of § 906(1) BGB. If this
fails, he will also have to prove that he has met his duties to safeguard the sur-
rounding environment from the effects of his crop according to the standards
of §16b GenTG. A failure to do so will allow the owner of the affected prop-
erty to demand the termination of any existing interference and, possibly, pro-
vide the grounds for an injunction if further interference is imminent (§ 1004
BGB). This can, e.g., become relevant if it is established that the GMO farmer
failed to apply proper segregation measures. Compensation for damage
caused to the crops/farmland can then be claimed on the basis of tort law. For
a claim based on § 823(1) BGB to succeed, the neighbour will, however, have
to prove the infringement of his property through the owner of the GM crops,
as well as fault, damage, and causation. But even if the owner of the GM crop
succeeds in showing that he has observed the safety measures prescribed by
§16b GenTG, he will have to pay equitable compensation for the detrimental
effects caused to the neighbouring property. It is a claim for compensation
which he cannot escape if the interference is indeed substantial.

As already explained above, prima facie evidence will often play an important
role in cases of this kind. At least in the next few years (with GM crops not
yet in wide use) and assuming (as the courts will do) the typical course of
events, farmers relying on such methods will thus have great difficulty to
avoid the payment of equitable compensation claimed on the basis of § 906(2)
BGB if a particular GM crop is used in a certain area and neighbouring fields
are in fact contaminated with plants or, in the event of cross-fertilisation,
genes of this kind. They would have to provide concrete proof of a different
cause to counter the assumption,®® e.g., that the seed used by their neighbours
was found to have been impure on previous occasions and that these impuri-
ties correspond to the type of GM crops they too, cultivate.

A further point already emphasised above is the requirement for public regis-
tration of any GMO-related activity.®® This includes the use of licensed GM
crops by farmers.” The register will reveal the specific type of crop, its modi-

68 BGH NJW 1978, 2032.
69 In accordance with Regulation 2001/18/EC.
70 § 16a(3) GenTG.
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fied characteristics, and the exact location and size of the field;”! the name and
contact details of the person cultivating the crop will be disclosed to anyone
with a legitimate interest, which will include neighbours of a particular field
who can show that their property was subject to an interference by GMOs.”?
This information, which has to be submitted at least three months prior to the
sowing the crop, will give affected neighbours sufficient facts by which to de-
termine the origin of a detected contamination.

Finally, it should be noted that there is currently considerable discussion con-
cerning the principles of good professional practice (gute fachliche Praxis)
mentioned above. § 16b GenTG merely outlines very basic principles, which
can be specified in more detail by ordinance.” This has, to date, not been
done but the Federal Ministry of Health is at present drawing up plans for a
more detailed set of guidelines. These could include, inter alia, a duty of
farmers to inform their neighbours of any intention to raise GM crops; to
make an attempt at harmonising his own choice of crops with those of
neighbouring farmers in order to avoid, as far as this is possible, cross-
fertilisation; to avoid, again as far as possible, contamination of other
crops/farmland by the use of safety measures throughout the production proc-
ess, and to keep detailed records of these measures. Specific guidelines for
particular types of crops, e.g., corn, are also under discussion. Finally, it is en-
visaged that neighbouring farmers could deviate from particular standards by
signing individual agreements.” Such principles of good professional practice
would, if implemented, impact both on the standard of care required in deal-
ing with GM crops and the burden of proof as far as fault under § 823(1) BGB
is concerned.

(c) How are problems of multiple causes handled by the general regime?

Problems caused by multiple causes are addressed by § 36a(4) GenTG for
claims based on § 906 (2) BGB. If, as indicated above, it is not possible to
identify as the true source one of several neighbours of the affected land who
could have individually caused the contamination in question due to the culti-
vation of the same GM crop in the area (alternative causation), each neighbour
will be deemed jointly and separately responsible for the whole interference
unless their respective contributions were in fact limited and particular shares
can be apportioned according to § 287 of the Code of Civil Procedure. The
same is true for delictual claims.” Liability is thereby not channelled; in par-
ticular, farmers will not be able to avoid the payment of compensation despite

71 § 16a(4) GenTG.
72 § 16a(5) GenTG.
73 § 16b(6) GenTG.
74 Eckpunkte-paper of June 2006.
75 §§ 830(1) sent. 2, 840(1) BGB
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the fact that they have adhered to the safety measures recommended by the
producer of their GM seed.

§ 426(1) BGB determines that, in the absence of a specific rule, those liable
will have to come up with an equal share of the required compensation. Inter-
nal recourse is possible on the basis of § 426(2) BGB if one of the parties li-
able comes up with the full amount.

3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

The German regime for damage caused by licensed GM crops currently
comes very close to strict liability. As explained above, it is thereby driven by
§ 906 BGB, a provision which seeks to strike a balance between the protec-
tion of immovable property and the outside influence which such property is
inevitably exposed to. The amendments to the GenTG, which clarify the con-
ditions under which the influence by GMOs will have to be tolerated, thereby
make it difficult to escape the payment of equitable compensation. Fault does
not, as such, play a role here simply because property law either requires the
owner of land to accept outside interference (if it is negligible) or grants equi-
table compensation (if such interference is substantial but nevertheless legal
because it cannot be avoided by the other party through observance of eco-
nomically reasonable measures). By cancelling out the requirement that the
use of land be in accordance with regional custom (the dominance of tradi-
tional or ecological farming methods in a particular region can thus not be in-
voked to prevent the use of GM crops), GM-based agriculture is thus, on the
face of it, always possible but comes at a high price. This is where the stan-
dard of care established by § 16b GenTG comes into play. A farmer who uses
GM crops will have to comply with the comprehensive safety measures de-
signed to prevent contamination of neighbouring crops/farmland. This will
ensure that he can pursue his farming methods even if they involve negative
effects for his neighbours. These he will be obliged to compensate equitably,
but as long as he can show compliance with the good professional practice
(gute fachliche Praxis) as defined by § 16b GenTG, he is safe from delictual
claims. The general rules of tort law will, however, become applicable if the
standard established by the Genfechnikgesetz are not met. Any failure will
constitute fault in terms of § 276(1) BGB.”® The normal rules of evidence (in-
cluding prima facie evidence) again apply.

It may be worthwhile emphasising at this point a distinction made by § 16b
GenTG between, on the one hand, the raising of GM crops and, on the other,
the transport or storage of such crops. The first will require a farmer to avoid

76 T. Dolde, op. cit. note 67, p. 27.
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as far as possible the contamination of the environment, including neighbour-
ing crops/farmland, by adhering to the safety procedures outlined above (e.g.,
adequate segregation measures). The second requires the farmer to actually
prevent contamination, which could imply a harsher standard in practice.

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability. Is there still a set of
defences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

As explained above in Part I, German law does have a specific strict liability
regime in place for damage caused by GMOs. This regime is, however, lim-
ited in its scope of application and does not cover the main issue addressed in
this study, which is the conflict between farmers who use GM crops and those
who continue to rely on traditional or ecological methods of agriculture. The
latter can, however, invoke §§ 32 ff. GenTG if they suffer damage caused by
research and development facilities (for details see the answer at nos 12 and
13 above).

(c) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

The German approach to the compensation of damage caused by GM crops is,
as explained above, very much driven by property law (nuisance). The general
rules of tort law can come into play but most conflicts are likely to center on
the payment of equitable compensation on the basis of § 906(2) BGB. 1t is
thus a predominantly no-fault regime.

4. Damage and remedies

(a) How is damage defined and measured?

The definition and calculation of damages under the general rules of tort law
are equivalent to those under the Gentechnikgesetz (see the answer at no. 18
above).

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual

admixture required?

See the answer at no. 19 above.
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(c) Where does your legal system draw the line between compensable and
non-compensable losses?

See the answer at no. 19 above.

(d) Which are the criteria for determining the amount of compensation in
general?

See the answer at no. 18 above.

(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

There is no financial limit to liability under the general rules.

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

At present there is no general or specific duty to obtain liability insurance or
to provide for other advance cover for potential liability. § 36 GenTG, which
would offer a basis for the introduction of such an obligation for facilities in
which dangerous GMOs are handled but which is currently dormant, does not
apply to farmers of GM crops. Insurers have, moreover, indicated on several
occasions that the current regime — based, in essence, on a no-fault system —
would not be insurable in practice since contamination of neighbouring crops
is regarded as inevitable in practice.”’

(g) Which procedures apply to obtain redress in such cases?

The general rules apply as special procedures for obtaining redress in these
cases do not exist.

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

General compensation schemes which might be applicable in these cases do
not exist. A special fund was proposed in 2004 but has not yet been intro-
duced (see the answers at nos 26-31 above).

77 See the comments in the Eckpunkte-paper of the Federal Ministry of Health of June
2006; Gesamtverbandes der Deutschen Versicherungswirtschaft e.V., Sind Risiken der
Gentechnik durch Versicherung abzudecken? (25 August 2004).
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I11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

There are at present no specific rules which cover the considerable costs asso-
ciated with sampling and testing of GMO presence in other products. Food
producers are legally obliged to monitor their products at their own cost to en-
sure that these remain below the permitted thresholds for GM-free crops.

2. If there are no specific provisions, arethere industry-based rules? Or
do general rules apply?

Farmers will currently have to test their crops themselves and at their own
cost. These are estimated at € 40 to € 200 per sample, depending on the type
of analysis.

3. Aresuch costsrecoverable only if thetests prove actual GMO
presence, or even without such outcome?

Costs for sampling and testing are only recoverable if the tests prove actual
GMO presence. In practice, these costs will form a part of the compensation
claim.

IV. Cross-border issues

1. Arethereany special jurisdictional or conflict of lawsrulesin forceor
planned in your jurisdiction which apply to harm of the kind described in
theintroduction to this questionnaire, or arethere any other specific
provisions aimed at resolving cross-border cases?

At present, special rules concerning cross-border cases do not exist.

2. If thereareno such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

The general regime concerning cross-border cases in which GM crops raised

by a farmer in Germany contaminate GM-free crops in another country would
allow the victim to choose between the more favourable legal regime if the
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claim is based on tort law.”® The amount of compensation which can be en-
forced against a German national or company registered in Germany is, in any
case, restricted to the amount which would be awarded under German law.”
Claims based on property law (nuisance) would have to be based on the law
applicable in the foreign jurisdiction (lex rei sitae).®

78 BGH NJW 1964, 2012; BGH NJW 1981, 1606; A. Heldrich in Palandt, Biirgerliches
Gesetzbuch (65" edn 2006), EGBGB 38 (IPR), no. 21.

79 § 38 Einfiihrungsgesetz zum Biirgerlichen Gesetzbuch (EGBGB).

80 A. Heldrich, op. cit. note 78, no. 21.
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10. GREECE

Eugenia Dacoronia

. General Introduction

Before answering the questions set out in the final questionnaire, we find it
useful to make a small presentation of the legal frame regarding the protection
of the environment in Greece. In 1986 the Parliament enacted the law-frame
1650/1986 ,,for the protection of the environment”. According to the said law
any act or omission leading to the ,,pollution” or ,,contamination” or ,,degra-
dation” of the environment and resulting in adverse secondary effects inas-
much to the environmental ,,goods” as to the human being constitutes an of-
fence to the environment.

According to the definitions of Article 2, paragraphs 2-4 of 1.1650 of 1986,
,pollution” is the presence of pollutants in the environment, meaning any sort
of substances, noise, radiation or other forms of energy in such quantity, con-
centration or duration, that makes them capable of causing negative effects on
health, living organisms and ecosystems or capable of material damage and
generally capable of rendering the environment unsuitable for its desired uses.
»Contamination” is a form of pollution characterised by the presence of
pathogenic micro-organisms in the environment or of indicators suggesting
the probable presence of such micro-organisms. Finally, ,,degradation” is the
pollution or any other changes to the environment caused by human activity
and capable of probable negative effects on ecological equilibrium, quality of
life and health of inhabitants, historic and cultural heritage, and aesthetic val-
ues.

Apart from the penal and administrative sanctions provided in the above law,
art. 29 deals with civil liability and defines that: ,,Whoever, physical person or
legal entity, provokes pollution or other degradation to the environment, is li-
able to damages, unless he proves that the damage is due to an act of God or it
was the result of a third party’s culpable act. The third party must have acted
,,on purpose.” As derived by art. 29, in order to establish liability, it suffices
that there is an unlawful act or omission causing pollution or environmental
degradation, damage and causation between the said act or omission and the
damage. The defendant may assert the defences of act of God or the malicious
act of a stranger, in order to be discharged of liability.

The objective of art. 29 is to protect persons and goods exposed to the risks,
which installations and activities, possibly prejudicial to the environment, en-
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tail. Therefore, art. 29 of 1. 1650/1986 provides for a type of risk liability!, but
it has been severely criticized by scholars mainly on two grounds:

a) on the ground that it is too general, not differentiating in their consequences
the minor polluting activities from the severe ones. The establishment of strict
liability, without taking into consideration how dangerous the specific source
is (which, as a rule, stands in conjunction with the economic size of the activ-
ity), renders the provision particularly insufficient against ,,small and me-
dium-sized” offenders of the environment and, on the other hand, lenient
against the source operators of increased potential danger to the environment.

b) on the ground that in the cases of sources of increased pollution, the intro-
duction of the exemption of liability in case of an act of God etc. might prove
non-equitable for the society that would sustain the damage?.

For the abovementioned reasons the adoption of a strict liability clause is
proposed, which will exclusively cover only the source of increased risk to the
environment?. Also due to the above criticism scholars and jurisprudence tend
to find the solution elsewhere when it comes to civil liability of sources of
regular pollution or degradation to the environment, and in particular in the
provisions of the Greek Civil Code of 1946 (hereinafter called GCC).

Reflecting a period when pollution of the environment was not a vital prob-
lem, the GCC did not include provisions specially devoted to the protection of
the environment. Nevertheless, its provisions regarding :

= the neighbour- law (arts. 1003 etc. of the GCC),

= the protection of common things, such as the air and the sea, and of things
of common use, such as big lakes, rivers etc., and

= the protection of the personality (arts. 57-59 of the GCC)*,

= all of them read in the light of the Greek Constitution of 1975, as revised in
2001, which in its art. 24 introduces an express right on the environment,
prove to be an adequate ground for the solution of legal problems arising

1 I Karakostas, Environmental Law (in Greek), ond ed., Athens- Komotini 2006, p. 518-
519.

2 See I. Karakostas (supra fn. 1), pp. 515-518.

1. Karakostas, (supra fn. 1), pp. 589-592.

4 The claims provided for in case of an offence against the vital space and resulting from
the infringement of the personality right (Article 57 GCC) are the following: a) claim for
an injunction ordering the cessation of the activity, b) claim for an injunction to restrain
future infringements, c¢) claim for damages, provided the specific requirements of the
law of torts (Article 914 GCC) are fulfilled and d) claim for damages for emotional
stress and strain (Article 59 GCC).

W
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from the pollution of the environment, as it will be illustrated hereunder,
when answering the questions.

The Greek Civil Courts, when deciding on cases involving environmental
issues, have succeeded in giving satisfactory solutions by applying the above
mentioned articles of the GCC and in particular the articles for the protection
of the personality (arts. 57 ff. of the GCC)’. Environmental disputes are usu-
ally the object of petitions for interlocutory injunction for provisional and pro-
tective measures on the basis of the provisions for the protection of the per-
sonality. Individuals or legal entities resorting to civil courts usually aim at
the prevention or the cessation of the environmental damage and less at the
restitution of damages caused, as the latter in most cases are unable to be
evaluated or even to be comprehended.

However, a violation of the right of use of a thing common to all or of a thing
in public use, i.e. of an element of the living space, may establish tortious li-
ability for the reparation of environmental damages according to Article 914
GCC, which stipulates that whoever wrongfully (i.e. intentionally or negli-
gently) and unlawfully inflicts an injury to another, is bound to make repara-
tion to the other for any damage thus caused. This reparation includes the re-
duction of the value of the existing estate of the injured party (positive dam-
age, damnum emergens), as well as the loss of profit (lucrum cessans). That
which can be expected as probable profit in the usual course of events or by
reference to the special circumstances and particularly to the preparatory
measures taken, shall be reckoned as loss of profit (Article 298 GCC)®. Re-
gardless of the compensation for damages to property, the court may award
reasonable, according to its judgement, pecuniary compensation, due to emo-

5 AP (in full bench) 7/1992 NoV (Nomiko Vima) 41 (1993), 63; AP1588/1999 PerDik
(Perivallon kai Dikaio) 1/2000, 62 followed by a note of A. Kalavros; 286/1987, Ell Dni
(Elliniki Dikaiosini) 29, 1365; Court of First Instance of Thessaloniki 10623/2003, Arm
(Armenopoulos) NH', 423; Court of First Instance of Kalamata 109/2003 PerDik 2/2004,
217; Court of First Instance of Volos 2785/2003, PerDik 3/2003, 443; Court of First In-
stance of Mesologgi 77/2000, PerDik 4/2001, 575, followed by a note of Eugenia
Dacoronia. Court of First Instance of Ioannina 471/1996, Per.Dik. 1/1997, 84, followed
by a note of Eugenia Dacoronia ; Court of First Instance of Serres 12/1994, NoV 42
(1994), 1032; Court of First Instance of Chalkida 336/1992, Ell Dni 33, 1513; Court of
First Instance of Korinthos 301/1992 (not published ); Court of First Instance of Naf-
plio163/1991, NoV 39 (1991), 786; 1097/229/1989 Court of First Instance of Volos,
NoV 38 (1990), 308; Court of First Instance of Naxos 58/1989 (not published ); Court of
First Instance of Thiva 80/1985, NoV 33 (1985), 1057; Athens Court of First Instance
702/1981, NoV 29 (1981), 1301; Court of First Instance of Edessa 93/1981, Ell Dni 22,
366; Court of First Instance of Kalamata 5/1974, Dni 1975, 125; Justice of the Peace of
Tinos 19/1992, Arch N (4rcheio Nomologias) 43, 640 and 30 /1991 (not published); Jus-
tice of the Peace of Chalkida 25/1986, 127/1986 and 238/1986, Ell Dni 28, 931, 1130
and 1472 respectively; Justice of the Peace of Ypati 14/1980, Ell Dni 21, 781.

6 For the notion of positive damage and loss of profit in Greek law see (in English) M.
Stathopoulos, Contract Law in Hellas, Athens 1995, no. 305.
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tional stress and strain for damages to goods such as life, health, physical in-
tegrity, freedom, honour, etc).

Compensation, in principle, is paid in money (Article 297, sub-para. 1 GCC).
Provision, however, is made, by way of exception, for the possibility of its
payment in natura. Thus, sub-para. 2 of Article 297 GCC lays down that the
court may, taking into consideration any special circumstances, order, in lieu
of compensation in money, the restoration of the former state of affairs (status
quo ante), if this is not contrary to the interests of the creditor. In the case of
ecological damage, the provision of Article 297 GCC provides the legal basis
so that the restitution in natura of the impaired element of the environment, to
the extent that is possible, is achieved.

The enforcement of the provisions ensuing from Article 914 concerning envi-
ronmental damages often collides with the inability of the damaged party to
prove the wrongfulness of the damaging party on the one hand, and the causal
relationship between the unlawful and culpable behaviour and the environ-
mental damage on the other hand. Nevertheless, an effort is being made to
deal with the difficulty of the damaged party to prove the culpability of the
damaging party and the contribution of the causative link through the devel-
opment of care and safety obligations of those operators representing a
source of danger for the environment, in conjunction with the reversal of the
burden of proof of the causative link on the basis of the theory of spheres of
influence.

Furthermore, 1. 2251/1994 on the protection of the consumer’, which incorpo-
rated the directive 85/374/EC, can be applicable to cases concerning environ-
mental damage®. According to art. 6 § 1 of 1. 2251/1994, the producer is liable
for any damage caused by a defect in his product. The injured party is re-
quired to prove the damage, the defect and the causal relationship between the
defect and the damage. Fault is not a precondition of the liability established
by art. 6 of 1. 2251/1994.

The goods which fall under the protective scope of the law may be either
material or elements of the personality, which means that liability based on
the said law can be well established in case of environmental damage®.

In comparison with 1. 1650/1986 and art. 914 GCC, the legal basis of L
2251/1994 presents the following advantages!©:

7 For an analysis of the said law see I. Karakostas, The producer’s liability for defective
products, Athens-Komotini 1995; the same (with the collaboration of D. Tzouganatos),
Consumer protection (1. 2251/1994), Athens-Komotini 1997.

8 I Karakostas (supra fn. 1), p. 544 et seq.

9 See I. Karakostas (supra fn. 1), p. 549.
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i) Art. 6 §§ 2a, 3, 4, gives a broad definition of the producer, which includes
all persons involved in the production and distribution process, i.e. the pro-
ducers of the finished product, the producers of a component part or raw ma-
terial, the importers, the suppliers, the persons who present themselves as pro-
ducers by affixing their name, trade mark or other distinguishing feature or
who supply a product the producer of which cannot be identified. Due to the
broad conception of the producer, the person liable can be in almost every
case determined. Therefore, while in regard to environmental cases it is not
easy as a rule to impute the damage to someone, the application of L
2251/1994 facilitates significantly the determination of the person liable for
reparations.

ii) Art. 6 introduces strict liability, regardless of fault and illegality. The plain-
tiff must merely invoke and prove the defectiveness of the product, which re-
sulted in the provocation of the damage. However, the state of the art defense
is explicitly given to the producer of a defective product, in order to be freed
from any liability (art. 6 § 8 of the 1. 2251/1994).

iii) Art. 8 provides for the reverse of the burden of proof on the provider of
services, which also extends to cases of damages to environmental elements!'!.

Finally, it has to be mentioned that apart from the frame-law for the protection
of the environment (1. 1650/1986), civil liability covering particular risks is
also provided by important special laws, such as :

a) Law 314/1976 and 1. 1638/1986, ratifying respectively the 1969 Brussels
International Convention on Civil Liability for Oil Pollution Damage and its
supplementary International Brussels Convention of 1971 on the Establish-
ment of an International Fund for Compensation for Oil Pollution Damage.

b) Law decree 336/1969, which ratifies the 1960 Paris Convention on Civil
Liability in the Nuclear Energy Sector and the attached protocol, as in force
today after the 1.1758/1988 on Civil Liability in the Nuclear Energy Sector.

c) Law 743/1977 on the protection of marine environment, 1. 1147/1981 rati-
fying the 1972 London International Convention on the Prevention of Marine
Pollution by Dumping of Wastes and other Matter and 1. 855/1978 ratifying
the 1976 Barcelona International Convention for the Protection of the Medi-
terranean Sea against Pollution.

10 1. Karakostas (supra fn. 1), p. 550.
11 I Karakostas, (supra fn. 1), p. 554, 555.
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I1. Special Liability or Compensation Regimes
1. Introduction

In Greece there is no special liability regime which exclusively or specifically
addresses the liability of GMOs. The Cartagena Protocol of 2000 on Biosafety
to the Convention on Biological Diversity, which has been ratified with the 1.
3233/18.2.2004, though it is the first international text of obligatory character
which recognizes the precautionary principle, does not include any provision
regarding civil liability in cases where, due to the release of GMOs, injury of
human health (death or severe offenses), severe impairment of the environ-
ment or serious economic damage of the producers of conventional cultiva-
tions has taken place!?.

It has been mentioned'? that trying to fill this lacuna with the provisions of the
traditional law regulating civil liability poses problems. This is due on the one
hand to the uncertainty and the unpredictability of the risks that are inherent in
GMOs, on the other to the fact that the special provisions on liability for de-
fective products can only apply to those GMOs that address to food or feed
and not to those that are going to be released into the environment (e.g. to the
cultivation). The reason for the non application of these provisions in this lat-
ter case is that when GMOs are going to be released into the environment
what is dealt with is the process, the whole way of their production and not
the products themselves'®. It has been proposed also in Greece!” that the pro-
visions of the International Convention on Civil Liability for Damage Result-
ing from Activities Dangerous to the Environment, which was signed in
Lugano on the 22nd of June 1993 during the Meeting of the Ministers of Jus-
tice are the most appropriate to deal with the civil liability related to the
GMOs of this particular category. This is due to the fact that with this conven-
tion genuine objective liability is introduced for the activity operator respon-
sible for the activity which is dangerous to the environment.

12 About the Cartagena Protocol see G. Balias, The Cartagena Protocol on the Prevention
of Biotechnological Risks. A Change of Example in the International Law of Environ-
ment, Nomos kai Physsi (= Law and Nature) 2000, pp. 27 et seq.; the same, The Precau-
tionary Principle in International, EU and National Law, Athens 2005, pp. 188 et seq.
For the application of the precautionary principle in Greek Public Law in general see Sp.
Flogaitis/Chr. Pétrou, Les avancés du principe de précaution en droit public grec, RHDI
59 (2006), pp. 449-470.

13 G. Balias, Nomos kai Physsi 2000, p. 47.

14 M. — A. Hermitte/Ch. Noiville, La dissémination volontaire d’ organismes génétiquement
modifiés dans I’environnement. Une premiére application du principe de prudence,
Révue Juridique de I’Environnement, 3-1993, p. 392; G. Balias, Nomos kai Physsi 2000,
p. 48. Ev. Raftopoulos, The polluter pays principle and agriculture in Greece (in Eng-
lish), RHDI 59 (2006), p. 284.

15 G. Balias, supra.
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The Lugano Convention has not been ratified by many countries and there are
no plans for its ratification in the immediate future, which means that its pro-
visions are not immediately applicable. Nevertheless, it can be the basis for
the regulation of the liability relating to GMOs, not without some modifica-
tions, however, regarding the possibility or not of discharge of liability'¢. Ac-
cording to the Convention the activity operator is discharged of liability if he
can prove that the damage:

1) is due to force majeure;

ii) was caused by an act of a third party with the intent to cause damage, de-
spite safety measures necessary and appropriate to the type of the dangerous
activity in question having been taken;

iii) was caused though there was compliance to the orders and measure im-
posed by the public authority;

iv) was caused by pollution at tolerable levels under usual local circum-
stances; or was caused by a dangerous activity attempted in the interests of the
person who suffered the damage, provided that it was reasonable towards this
person to expose him to the risks of the dangerous activity.

The modifications needed, due to the particularity of the GMOs, will have
eventually to do with the non acceptance of the discharge of liability :

a) when the scientific and technical knowledge of the time when the offence
took place was not adequate to show the dangerousness of a substance or an
organism (,,development risks”). The precautionary principle, which must
dominate the solutions to be adopted, dictates that civil liability for GMOs
should not be excluded when at the time of the offence there was scientific
uncertainty for the dangerousness of a substance or an organism. If, in the
public scientific discussion, the existence of the dangerousness of the GMOs
has been expressed even as a minority view, the operator of an activity related
to the said GMOs should be held liable for the offences caused to the envi-
ronment or to the health of human beings from the release of the GMOs.

b) on the basis of the argument of ,,the interest of the person who sustained
the damage from its exposure to the risk”. Civil liability for GMOs cannot be
excluded either, when the interest of the person who sustained the damage
lead him to the exposure to the risk. Exemption of liability in such a case
would be inequitable for the victims, as the uncertainty for the GMOs is too
big and, as a consequence, it is almost impossible for the victim to evaluate

16 G. Balias, Nomos kai Physsi 2000, p. 48, 49, who has adopted the arguments of G. Mar-
tin, La necessité d’ un ,bricolage juridique” en matiére de responsabilité, in V. Le Roy
(ed.), Les dossiers de I’ environnement de I’ INRA, Paris 1996, pp. 33, 34.
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their dangerousness; the interest of the person as a reason for the exemption of
liability can only then be accepted when there is obligatory information about
the risks to which the person is exposed, which is not the case in GMOs.

Concluding the above, a system of absolute liability, i.e. strict without the
possibility of defences for the eventual damage caused to the conventional or
biological (organic) cultivations by the GMOs cultivations is being proposed
in Greece by four University Professors of different disciplines (Medicine,
Biochemistry and Biotechnology, Agriculture and Law) and by a lawyer spe-
cialising in Environmental Law, author of various books and articles.!” The
Directive 2004/35/CE of the European Parliament and of the Council of 21
April 2004 on environmental liability with regard to the prevention and reme-
dying of environmental damage may help to this direction.

The Greek jurisprudence has not dealt yet with issues relating to GMOs, but
we are of the opinion that if a case concerning GMOs was to be brought be-
fore the Greek Courts, the latter would decide after taking into consideration
the precautionary principle, as a big majority of them have done in several
cases dealing with the risk of exposure to electromagnetic radiation, emitted
by mobile telephony base stations'®. For example in the injunction order
4531/2004 of the First Instance Court of Athens!®, the plaintiffs living in the
area of ,,Stathmos Larisis”, which is one of the most densely populated areas
of Athens, in their petition asked for an injunction order for an immediate re-
moval of the mobile telephony base stations. They stated that they were suf-
fering feelings of fear, worry and mental distress for the consequences the
daily exposure to electromagnetic radiation, emitted by the mobile telephony
base stations in question would have on their mental health and their envi-
ronment, since, apart from their homes, antennas were also located in the vi-
cinity of the base stations, at schools and colleges of their children.

17 See T. Kourakis, D. Kouretas, L. Louloudis, A. Manitakis and G. Balias in an article
published in the daily newspaper ,, Kathimerini ”on the 30.01.2005.

18 One member Court of First Instance of Thessaloniki 13776/2002 PerDik 2002, 360 (fol-
lowed by a note of Maria Kotzaivazoglou); 16242/2003 Arm 2005, 1202; 9069/2005
published at the data basis NOMOS; 10165/2005 (not published); 10252/2005 (not pub-
lished); 17599/2005 (not published); multimember Court of First Instance of Thessalo-
niki 26223/2005 PerDik 4/2005, 614 (followed by a note of Ap. Sinis); one member
Court of First Instance of Larissa 3867/2005, Dikografia (=Brief) 2005, 557. The deci-
sions of the one member Court of First Instance of Patras 1558/1998 PerDik 2/2001,
247; 3421/2000 PerDik 1/2001, 88, of the one member Court of First Instance of Herak-
leion 802/2003 NoV 2003, 1458 and the decision of the Court of Appeal of Patras
182/2001 PerDik 2/2001, 249 (followed by a note of 7. Nikolopoulos) were the first de-
cisions, not explicitly mentioning the precautionary principle, but actually implying it, as
they founded their judgment on the probability of risks to the human health from the
electromagnetic radiation.

19 Arm 2005, 467.
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The defendants alleged that the petition should be rejected as non substanti-
ated, due to its vagueness, since there is no scientific certainty that there is a
specific case of health damage by mobile telephony antenna emissions. They
also alleged that there has been no medical or other expert opinion called
upon, which correlated illness with the operation of the mobile telephony base
stations.

The Court, however, accepted that according to the precautionary principle,
based upon the possible oncoming of harmful consequences for the health and
accordingly for the environment, only indications are sufficient; complete
proof of the causative link between the mobile telephony antenna operations
and a specific disease by its operation was not necessary. The Court held that,
according to Community case law, the existence of substantial scientific evi-
dence in terms of the actual possible adverse health effects, in the case of on-
coming danger was not necessary. Consequently, it decided that the petition
was of actual substance and ordered the removal of the mobile telephony base
station antennas from the specific spaces.

There are courts, however, that considered that only indications are not suffi-
cient and have rejected the relevant injunctions?®. Arguments and counter-
arguments have been exposed abundantly in all cases relating to electromag-
netic radiation emanating from mobile phone base stations and we believe
they will be the same in the not so remote future, when cases relating to
GMOs reach the Courts.

For the time being in Greece the relevant matters are dealt under Law
1650/1986 on the protection of the environment, given that both art. 17 of the
Joint Ministerial Decision H.IT.:11642/1943/20022! (issued in implementation
of Council Directive 98/81/EC, which modified Council Directive 90/219/EC
on terms and conditions for the contained use of genetically modified micro-
organisms, and of Council Directive 2001/204/EC) as well as art. 33 of the
Joint Ministerial Decision 38639/2017/2005%? (which implemented Directive
2001/18/EC on the deliberate release into the environment of genetically
modified micro-organisms)?* include a provision stating that the civil sanc-
tions provided by art. 29 of the 1. 1650/1986 are imposed on any person who,
by acting or omitting to act, violates the provisions of the said Ministerial De-

20 Court of Appeal of Patras 169/2002 NoV 51, 66 followed by a note of 7. Nikolopoulos;
one member Court of First Instance of Athens 14316/1995 PerDik 2/1997, 230; one
member Court of First Instance of Patras 2260/1998 PerDik 2/2001, 248; one member
Court of First Instance of Trikala 420/1998 PerDik 1999, 577.

21 Government Gazette (=FEK) Issue B 831/2002.

22 FEK Issue B'1334 /2005.

23 For the implementation and application of the GMOs Community rules in the Greek le-
gal order see Ath. Takis, The legal status of GMOs in the European Union and elements
of the adaptation of the Greek law, Arm 60 (2006), pp. 1552-1556.
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cisions?*. Therefore, the questions of the first part of the questionnaire will be
answered according to the provisions of the law 1650/1986.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish
causation?

Generally speaking, the establishment of risk liability in Greece requires that a
causal link exists between the source of risk and the damage, which is exam-
ined under the theory of adequate causation. According to the said theory,
there is a causal relation between an act and an effect when the former is an
‘adequate cause’ of the latter, i.e. when the act had the tendency, the capabil-
ity of leading to the damage in accordance with the normal course of events
and common experience. Damage which has been caused by an unforeseen,
chance or extraordinary circumstance or which is due to the peculiarity of the
specific case and not to the general trend of the condition is not regarded as
being linked in an adequate way with it>>.

The protective aim of the rule of law is also crucial for establishing liability?®.
The said theory examines what interests and to what extent the rule of law
seeks to protect in order to determine the extent of the protection. This exami-
nation will reveal whether the interests which have been prejudiced directly or
indirectly fall within those which it was the law’s purpose to protect and
whether, consequently, its infringement gives rise to liability for damage
caused by this injury. It is all a matter of how far the range of the rule of law
which has been infringed extends?”.

It has been suggested?® that in cases of risk liability, such being environmental
liability also, a further restriction is required according to the specific aim of
the rule of law on which the liability is grounded. The reason which justifies
the establishment of risk liability is the possession of a source of risk, from

24 Also art. 12 of the Joint Ministerial Decision 95267/1893/1995, which implemented Coun-
cil Directive 90/219/EC as amended by Council Directive 94/51/EC (FEK Issue B’
1030/1995), subsequently replaced and abolished by art. 21 of, the Joint Ministerial Decision
H.IL: 11642/1943/2002, contained a similar provision. The Joint Ministerial Decision
278787/2005 on Necessary Complementary Measures for the Implementation of Regulations
1829/2003/EC and 1830/2003/EC of the European Parliament and the European Council
(FEK Issue B’ 998/2005), however, includes only penal and administrative sanctions.

25 M. Stathopoulos, no. 311.

26 I. Karakostas (supra fn. 1), pp. 522-523; P. Filios, Law of Obligations, General Part, ond
ed., 1996, § 93.

27 M. Stathopoulos, no. 312.

28 I. Karakostas (supra fn. 1), p. 523; P. Filios, (supra fn.26).
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which benefits can be drawn for the possessor. Consequently, liability should
be imposed only if those risks which drove the legislator to establish increased
liability are effectuated, i.e. only the typical risks which are linked with the
specific source. Accordingly, the damage must be the result of the effectua-
tion of the typical risks which are connected with the possession and operation
of a source of risk.

No particular criteria however with respect to GMOs have been established in
Greece yet.

There are no rules allocating the costs of testing or of other means to establish
causation.

(b) How is the burden of proof distributed?

According to the general rules of the Greek Code of Civil Procedure (GCCP)
the burden of proof lies with the plaintiff: the plaintiff is burdened with prov-
ing the elements of the rule of law he invokes. Causation is one of the precon-
ditions required for the application of art. 29 of 1. 1650/1986, which normally
should be proved by the plaintiff. Therefore, if the GCCP was to be applied,
the plaintiff should have to prove that the damage he sustained is the conse-
quence of the presence of GMOs. As such a proof is difficult in cases of envi-
ronmental damage, a reverse of the burden of proof is possible by adopting
the position of the doctrine according to which cases of ecological harm must
be treated in the same way as cases of products liability to what concerns the
burden of proof.?

The different sources of adventitious presence of GMOs are not being taken
into account.

(c) How are problems of multiple causes handled by the regime?

L. 1650/1986 has no special provision on multiple causes. The general rules
of the GCC apply and in particular arts. 926 and 927 thereof, for which see in
detail hereinafter the answer to the correspondent question under the general
liability scheme.

29 For an analysis of this position see hereinafter the answer to the correspondent question
under the general liability scheme, where also the distribution of the burden of proof in
cases of GMOs is dealt with.
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3. Typeof regime

(a) If it is a fault-based liability regime, which are the parameters for
determining fault, and how is the burden of proof being distributed?

(b) If it is a strict liability regime, is there still a set of defences available to
the actor (for instance ‘acts of God’, wrongful acts or omissions of third
parties, contributory negligence etc.)?

The liability regime of 1. 1650/1986 is strict. The only defences available to
the actor are, as provided by art. 29, acts of God and third parties’ malicious
acts. The burden of proof lies on the polluter. If he cannot prove that the dam-
age is either due to an act of God or the result of a third party’s culpable act,
he will be liable to damages, even if fault cannot be established.

Furthermore, it must be noted that it is accepted that art. 300 GCC on the
concurrent fault of the person who sustained the damage is also applicable to
cases which fall under 1. 1650/1986. Accordingly, when the plaintiff has con-
tributed to the damage or to its extent, it is possible that the liability of the de-
fendant is diminished or even excluded*.

It is also worth mentioning that liability may not be excluded even if the de-
fendant has acted in conformity with the above mentioned Ministerial deci-
sions H.IT.:11642/1943/2002 and 38639/2017/2005, which provide for the
terms and conditions for the use and release of the genetically modified mi-
cro-organisms. This is owing to the legal nature of the polluter’s liability as
risk liability, for which illegality is not a precondition?!.

(c) If it is no liability regime as such, but any other variety of compensation
mechanism, please describe its nature and functioning.

(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

The Greek legislator has not established any particular criteria for any kind of
production.

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country?

The liability regime based on 1. 1650/1986 is not exclusive. Damage caused
by the presence of GMOs may give rise to liability not only according to 1.
1650/1986, but also according to the general tort law (art. 914 GCC),

30 I. Karakostas (supra fn. 1), p. 523-525.
31 I. Karakostas (supra fn. 1), p. 524.
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neighbour law (art. 1003 ef seq. GCC) and 1. 2251/1994 on the protection of
the consumer?2.

4. Damage and remedies
(a) How is damage defined and measured under the system(s) you described?

Damage, according to art. 29 of 1. 1650/1986, is not understood merely as the
pollution or degradation of the environment as such; it is further required that
damage is provoked against a legally protected good or interest of the plaintiff
due to the environmental pollution or degradation®? (e.g. devaluation of prod-
ucts).

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

An answer to this question is given hereinafter under the general liability
scheme.

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

Same as above under (b).
(d) Which are the criteria for determining the amount of compensation?

Articles 297 et seq. GCC apply for the calculation of damages. Therefore,
damage includes both the positive damage, i.e. the reduction of the existing
estate of the injured party, and the negative damage (or lost profits) as well,
i.e. the prevention to increase his assets. Lost profit, however, is only resti-
tuted if it could be expected as probable profit in the usual course of events or
by reference to the special circumstances and particularly to the preparatory
measures taken (art. 298 sent. 2 GCC). Given that it is highly likely that the
GMO admixture may initially remain undetected and the consequences of the
use of GMOs may come about in the future, it is accepted that future and indi-
rect damage is also compensated for according to art. 29 of 1. 1650/19863*.

Economic damage also includes money spent on diminishing damage by the
person who sustained it>.

32 I. Karakostas (supra fn. 1), p. 529-530.
33 [ Karakostas (supra fn. 1), p. 521.
34 See 1. Karakostas (supra fn. 1), p. 522.
35 I Karakostas (supra fn. 1), p. 521.
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(e) Is there a financial limit to liability?

Art. 29 does not pose a financial limit to liability; accordingly, all damage is
covered by the compensation.

() Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
farmers required to take out first-party insurance which would cover such

losses?

There are no special regulations for GMOs. Answers to these questions are
given hereinafter under the general liability scheme.

(g) Which procedures apply to obtain redress?
Same as above under (f).

(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

Same as above under (f).

5. Compensation funds

No compensation funds have been set up or planned yet.

6. Comparison to other specific liability or compensation regimes

As already mentioned, there is no specific liability or compensation regime

for GMOs in Greece. According to the existing legal frame the relevant mat-
ters are dealt with under art. 29 of 1. 1650/1986 on environmental liability.

[11. General Liability or other Compensation Schemes
1. Introduction

As already mentioned, bases that may be used to raise actionable claims in the
area of civil law are also provided by:

a) tort law (art. 914 et seq. GCC),
b) neighbourhood law (arts. 1003 et seq. GCC) and,

c) 1. 2251/1994 on the protection of the consumer.
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In regard to tortious liability, art. 914 GCC provides that ‘a person who
unlawfully and through his fault has caused prejudice to another shall be li-
able for compensation’. This provision, one of the most fundamental in the
GCC, stipulates one of the broadest sources of obligations, the act or omission
which is unlawful and due to fault, the civil delict, which on the fulfilment of
the other conditions of the provision, i.e. prejudice (injury, detriment, dam-
age) and causal relation between this act and the prejudice, creates an obliga-
tion to compensate on the party responsible’¢. When analysing the elements of
art. 914 GCC, particularly in regard to environmental issues and the presence
of GMOs in non GM-crops, the following remarks must be made:

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

An answer to this question is given hereinabove under the special liability
regime.

(b) How is the burden of proof distributed?

In order to establish tortious liability according to art. 914 GCC, the plaintiff
must prove the causal link between the tortfeasor’s culpable and illegal act
and the sustained damage. In regard to environmental matters, however, this
proof is difficult, because either the damage may be the result of the behav-
iour of various persons or it cannot be proved to which extent and to which
degree the tortfeasor’s behaviour has contributed to the result or even because
a relatively long period of time may have elapsed between the tortfeasor’s be-
haviour and the environmental damage®’. Therefore the reverse of the burden
of proof according to the ,,principle of the origin of risks” or ,,principle of the
fields of influence” and by applying, by analogy, art. 925 of the GCC is indi-
cated not only for the proof of culpability?® but also for the proof of the causa-
tion link. In order to get damages, the plaintiff has to prove that he has sus-
tained damage as well as that the cause of the damage derives from the circle
of the defendant’s (here the releaser of GMOs) activities, that means that the
plaintiff has to prove a ,,minimum causality’>°.

36M. Stathopoulos, no. 39.

37 I Karakostas,, (supra fn. 1), p. 482 with references to French and German literature.

38 For which see hereinafter the answer to the correspondent question under the general li-
ability scheme.

39 In cases of the so called ,,industrial illnesses” the proof of the ,,industrial provenance” of
the illnesses is a ,,minimum causality” necessary for the establishment of a claim for
damages. See 1. Karakostas, (supra fn. 1), p. 483.
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In order to avoid liability, the defendant, in cases of environmental liability,
has to prove that the cause of the damage lies out of the field of his responsi-
bility or danger, that he has taken all measures of care and providence im-
posed by the general principles of the law and, therefore, no causation link ex-
ists between the damage and his activity. However, a differentiation must be
made for the releaser of GMOs. The latter, according to the aforementioned
should not be given the said defense. Due to the uncertainty of whether there
is a risk from the release of GMOs, and because such uncertainty should work
in favour of health and environment, the causation link should be established
and the releaser should be held liable even if he has taken all measures of care
and providence imposed by the general principles of the law.

The difficulty, sometimes impossibility, in proving culpability and the causa-
tion link is due to the difficulty of entering into the fields of the source of the
environmental risk and of finding out the mechanisms of their operation and
liability or even to the eventual destruction of the substance or the elements
that were the cause of the environmental degradation. Therefore, in cases of
environmental liability, the principle of ,,prima facie proof”, already applied
by the German jurisprudence*, should be also adopted by the Greek courts.*!
The ,,prima facie proof” principle is based on estimate of probabilities, ac-
cording to which, a conclusion is made regarding the causation link from facts
that present, as a rule, a usual course and are provoked from a fully proven
cause (emission of polluting waste in the atmosphere, on the earth or in the
water), according to the certain conclusions of the science, to the deductions
of common experience and of logic. The other way round, from a (fully)
proven particular result (environmental accident) it is deduced that the envi-
ronmental conditions of care and providence have been violated.

When applying the ,prima facie proof” principle in cases of environmental
liability the judge must be fully convinced of the causation link or the viola-
tion of the environmental condition. His conviction will be based on the cer-
tain conclusions of the science and on the deductions of common experience
and of logic that lead to a certain deduction according to the usual course of
things (indirect proof)*?. A differentiation must be made for the releaser of
GMOs also to this point. The judge need not be fully convinced of the causa-
tion link. According to the precautionary principle, which should apply here,
only indications should be sufficient. Complete proof of the causative link be-
tween the release of the GMOs and the specific disease by its release should
not be necessary, or, in other words, according to Community case law, the

40 See relatively P. Gottwald, Shadenszurechnung und Shadensschaetzung, 1979, pp.197
ff.; P. Kargados, Zur Beweislast bei der Haftung fuer Umweltschaeden, FS.G.
Baumgaertel, 1990, , pp.191 ff.; Th. Lytras, Zivilrechtliche Haftung fuer Umwelt-
schaeden, pp. 360 ff.

41 Greek jurisprudence applies the principle of ,,prima facie proof” to cases of producer’s
liability.

42 1. Karakostas, (supra fn. 1), pp. 484, 485.
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existence of substantial scientific evidence in terms of the actual possible ad-
verse health effects should not be required.

(c) How are problems of multiple causes handled by the general regime?

With regard to the matter of multiple causes, art. 926 GCC establishes joint
and several liability on the following occasions:

1) when the damage is caused by the multiple tortfeasors’ collective act
(art. 926 GCC sent. 1 subpara. a) The term ,,collective act” is interpreted
widely as to include any kind of causal collaboration or participation in the
perpetration of the tort and the provocation of the damage, irrespectively of
whether the acts of the multiple tortfeasors occurred simultaneously, succes-
sively or in parallel with the other*?; therefore it includes:

a) Complicity by means of co-deciding and co-executing the tort, i.e. cases
where several persons act jointly and each one of them fulfills the require-
ments of tortious liability.**

b) The acts of the ,instigator”, of the ,,direct accessory” and of the ,,simple
accessory”™® of the tortfeasor. Intention is not a prerequisite; negligence suf-
fices for the application of art. 926 GCC.4

c) Cases of several persons committing the tort by acting independently and
individually and without any conscious cooperation (lateral abettors).*’

d) Cases where none of the multiple tortfeasors’ acts alone could have pro-
voked the damage (necessary causality, notwendig koinzidierende
Kausalitdt).®

43 Ap. Georgiades, in: Ap. Georgiades/M. Stathopoulos (eds.), Civil Code, 1982, art. 926
no. 5; I Deliyannis — P. Kornilakis, Law of Obligations-Special Part, 1992, Vol. I1I, p.
218.

44 According to the prevailing view in theory (4p. Georgiades, art. 926 no. 6; 1. Deliyannis
— P. Kornilakis, supra) the term ,,collective act” in art. 926 GCC is not restricted to in-
tentional complicity but it includes the so-called ,,negligent complicity” as well. Contra
P. Filios, Law of Obligations — Special Part, 4th ed., 1998, Vol. 11/2, p. 92, who adheres
to the doctrine of the penal law, which requires intention.

45 A definition of the terms ,instigator”, ,direct accessory” and ,,simple accessory” is
found in arts. 46a, 46b and 47 of the Greek Penal Code (GPC), which defines the ,,insti-
gator” as the person who has brought about the tortfeasor’s decision to commit the tort,
the ,,direct accessory” as the person who assisted the actor directly in and during the
commission of the tort and the ,,simple accessory” as the person who helped the tortfea-
sor in any way before or during the commission of the tort.

46 Ap. Georgiades, art. 926 no. 7; I. Deliyannis -P. Kornilakis, pp. 218-219.

47 See respectively Ap. Georgiades, art. 926 no. 8; 1. Deliyannis -P. Kornilakis, p. 219.
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e) Cases where damage is caused by the simultaneous acts of multiple tort-
feasors, each of which in itself would have been sufficient to cause the vic-
tim’s loss (cumulative causation).

f) Cases of posterior complicity: Art. 926 GCC applies by analogy when an
act — though not causally connected with the provocation of the damage —
maintains and/or worsens the damage already caused.*

2) When multiple persons are held liable in parallel (art. 926 sent. 1 subpara.
b GCC), e.g. the employee of an industrial company causes environmental
damage by acting illegally and out of fault; in such a case both the employee
and the company are held liable (art. 926 sent. | GCC read with arts. 914, 922
GCC).0

3) When more than one person acted either simultaneously or successively
and it is impossible to determine whose action caused the damage (art. 926
sent. 2 GCC).

In particular, according to art. 926 sent. 2 GCC, each one of the several poten-
tial tortfeasors is held jointly and severally liable for the damage, if it cannot
be ascertained whose action caused the damage or to what extent a particular
action contributed to the damage.

Moreover, art. 927 GCC provides for the relations between the multiple tort-
feasors inter se. It dictates that if one of them totally compensates the person
suffering the damage, he is given the right of recourse against the rest of them.
In such a case the liability among the multiple tortfeasors is determined by the
court, depending on each one’s contribution to the fault and if such a contribu-
tion cannot be ascertained, the damage is equally distributed among them.

48 Ap. Georgiades, art. 926 no. 9. E.g. Al’s factory emits harmless chemical waste and so
does A2’s factory. However, when these harmless chemical wastes are fused, they pro-
duce — by a chemical reaction — a poisonous substance which contaminates the river and
results to fish kill. A1 and A2 are held jointly and severally liable according to art. 926
GCC, because the damage was caused by their ,,collective act” (wide interpretation of
the term). However, it has been maintained that these cases fall under art. 926 sent. a
subpar. b concerning liability in parallel (see respectively M. Karasis, Joint and several
debt, 1990, p. 279 fn. 87a and p. 282; P. Filios, supra fn. 44, p. 93). It must be noted,
however, that the discord between the scholars is strictly theoretical, because regardless
of where the cases of notwendig koinzidierende Kausalitit are placed — i.e. either in
art. 926 sent. a subpar. a GCC concerning collective act or in art. 926 sent. a subpar. b
GCC concerning liability in parallel — the actors are in any case held jointly and sever-
ally liable.

49 Ap. Georgiades, art. 926 no. 12; I. Deliyannis -P. Kornilakis, p. 220.

50 Ap. Georgiades, art. 926, no. 16.
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3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

The general rule of art. 914 GCC bases the liability on the subjective condi-
tion of fault (fault based liability). Therefore, the tortfeasor is held liable only
if he acted out of intention or negligence. It is being accepted, however, in
theory’! that cases of ecological harm must be treated in the same way as
cases of products liability>? to what concerns the burden of proof. The owner
or possessor of a source of risk, exactly as the producer of a defective product,
should be held liable for the damage caused, unless he proves that he is not re-
sponsible (hybrid strict liability). And this because in both cases the plaintiff
(the consumer or the person who sustained the ecological harm) cannot throw
light on the facts that have led to his damage. Such facts are found in the area
of risks of the defendant (producer or owner or possessor of a source of risk)
and the latter, who has a general duty of care and providence?, arising from
the requirement of good faith taking into consideration business usages (arts.
200, 281 and 288 of the GCC), has to prove the absence of fault on his part in
order to avoid responsibility (,,principle of the origin of risks” or ,,principle of
the fields of influence”)**. This solution can be achieved in Greece by apply-
ing to the above cases, by analogy, art. 925 of the GCC that deals with the re-
sponsibility of the owner or possessor of a building or structure in case of
damage caused by their total or partial collapse; the said persons are presumed
to be responsible, unless they prove (reverse of the burden of proof) that the
collapse is not due to a defective construction or to a faulty maintenance of
the building or the structure.

To what concerns GMOs, the absence of scientific certainty of the risk should
not be used by the releaser as a defence in order to avoid liability. To the con-
trary, the scientific uncertainty should create a presumption in favour of the
health and the environment and the releaser of the GMOs should prove that
there is no risk from their release.

51 See 1. Karakostas, (supra fn. 1), p. 295.

52 For an analysis (in English) of the legal basis of the producer’s liability in Greece see
Eugenia Dacoronia,, Mass torts: a Greek approach, RHDI 47, pp. 89-91, with further
references to the Greek literature.

53 For details relatively to this duty of the owner or possessor of a source of risk to take all
measures of care and providence, a product of the German jurisprudence (called in Ger-
man Verkehrssicherungspflichten), see in the Greek literature 1. Karakostas, (supra fn.
1), p. 471 et seq.

54 Known in German as Gefahrenbereich, it is a product of the German theory and juris-
prudence specially developed in the field of the producer’s liability and introduced lately
in the tort liability for emissions. For references to the German literature see /. Kara-
kostas, (supra fn. 1), p. 477 footnote 34.
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Abiding by administrative provisions does not suffice for the exclusion of
fault and, therefore, for the exoneration from liability®. It is accepted that the
bearer of a possible source of risk for the environment must take all measures
of precaution and safety required and not only the ones that are specifically
prescribed by administrative provisions. The latter merely define the mini-
mum standards to which the said bearer must comply and, therefore, compli-
ance to them does not result in exoneration from liability.

If the polluter has acted in conformity to the law and has also taken all meas-
ures of providence and care, then he is not liable for any damage which may
occur?’. In cases of release of GMOs, however, if the releaser has acted in
conformity to the Ministerial Decisions on GMOs, he must be held liable for
any damage, which may occur even if he has taken all measures of providence
and care due to the uncertainty of the risk caused by the GMOs.

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability. Is there still a set of
defences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

(c) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Another basis that may be used to raise actionable claims because of the pres-
ence of GMOs in non-GM crops is founded in art. 1003 et seq. on the so-
called neighbourhood law. According to art. 1003, which states that ‘The
owner of an immovable is bound to tolerate the emission of smoke, soot, ex-
halations, heat, noise, vibrations or other similar side effects originating from
another immovable, provided that they do not substantially prejudice the use
of his immovable or that they originate from a use which is ordinary in regard
to the immovables of the region in which the offending immovable is situ-
ated’, emissions which materially affect the use of land or emissions which
are unusual for the area amount to an actionable nuisance.

55 See relatively AP (in full bench) 146/1960 Themis NA’, 417" AP 343/1968 NoV 16,
943.

56 1. Karakostas (supra fu. 1), pp. 475-476.

57 It must be noted here however that we have suggested [Eugenia Dacoronia, Emissions
and damage to the environment from the operation of an enterprise under lisence from
the competent authority (relation of arts. 1003, 914 of the GCC), PerDik 1997/1, pp. 22,
23] that in such a case, the damage must be covered for reasons of equity, by analogy of
other provisions of the GCC (e.g. arts. 387, 675 § 2, 918 etc.), which give such a possi-
bility (i.e. which recognise a claim for reasonable damages to the discretion of the Court,
if this is dictated by good faith and equity, even if the activities that caused the damage
are legal).
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This article is interpreted in light of the Greek Constitution (arts. 5 §1, 17 and
24) in a way so as to be construed as meaning that emissions, albeit common
and ordinary for the area, do not have to be tolerated by the neighbour if they
contravene the constitutional principle of preserving a viable vital area and in-
fringe his right to use his property®. Also note that, as the emissions nowa-
days have the tendency to expand easily, the protection given by arts. 1003 e?
seq. is recognized not only to the bordering neighbour but also to the so called
‘ecological’ neighbour, whose land bears the consequences of the emissions™.

The remedy provided for by art. 1108 GCC is the actio negatoria or negativa.
The plaintiff making use of this action may ask that the defendant cease the
offending activity and not repeat it in the future. Furthermore, the plaintiff
may claim damages provided the preconditions of tortious liability are ful-
filled. The provisions of neighbouring law on emissions may also apply to the
provisions for protection of possession contained in arts. 984 and 989 GCC,
resulting to similar claims raised against any alleged infringement of posses-
sion rights by unlawful emissions®.

Art. 1004 GCC gives also the right to the landowner to raise a claim to forbid
the construction or cease the operation of installations on neighbouring land,
if the resulting illegal interference on his land can be unquestionably foreseen.
If, however, the allegedly harmful installation operates either under a licence
issued by the competent public authority or in accordance with special terms
as specified by law, then, in order to raise a claim to cease the activity, the
damage according to art. 1005 GCC must be actual and not merely expected.

4. Damage and remedies
(a) How is damage defined and measured?

The environmental damage must be construed as any prejudice to elements of
the vital area, which also results in material losses, e.g. pure economic loss®!.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

Loss of profit also constitutes damage which must be made good according to
art. 298 sub-para.1 GCC. Article 298 sub-para.2 GCC, however, sets certain
limits as to the legally relevant loss of profit by providing that only ,,that

58 See I. Karakostas (supra fn. 1), pp. 314, 412.

59 See 1. Karakostas (supra fn. 1), pp. 412-413.

60 1. Karakostas / I. Vassilopoulos, Environmental Law in Greece (in English), 1999, p.
136.

61 See 1. Karakostas (supra fn. 1), p. 488 et seq.
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which can be expected as probable profit in the usual course of events or by
reference to the special circumstances and particularly to the preparatory
measures taken” shall be reckoned as loss of profit. It is necessary, that is, for
the profit to be able to be expected by an average, reasonable man on the basis
of objective criteria and, moreover, to be anticipated in advance, i.c., at the
time of the event causing the damage.®> We fear, however, that the farmer
could not easily prove that his loss is the outcome of the customers’ fear that
his products are no longer GMO free.

(c) Where does your legal system draw the line between compensable and
non-compensable losses?

Same as above difficulties of proof.

(d) Which are the criteria for determining the amount of compensation in
general?

According to the difference theory, the amount of compensation is determined
by comparing the status of property existing after the prejudicial event with
the property which would have existed had the prejudicial event not taken
place. The difference between these two magnitudes reveals the damage in-
curred®.

When calculating damages, the effect of the prejudicial event on all property
items of the injured party is to be taken into consideration, provided that the
precondition of causal link is also fulfilled®; in such a case, the actual damage
the injured party has sustained, which includes the damnum emergens and the
lucrum cessans, the direct and indirect as well as the present and future dam-
age, is compensated for®>.

Compensation in principle is paid in money (art. 297 subpara. 1 GCC). Art.
297 subpara. 2 GCC provides however that the court, taking into considera-
tion any special circumstances, may order, in lieu of compensation in money,
the restoration of the former state of affairs (status quo ante) if this is not con-
trary to the interests of the creditor®. In regard to environmental damage, the
compensation in natura appears more appropriate in cases where the determi-
nation of the damage according to the difference theory is impossible®”.

62 M. Stathopoulos, no. 305.

63 1. Karakostas (supra fn. 1), p. 491; M. Stathopoulos, no. 301.

64 1. Karakostas (supra fn. 1), pp. 491-492; M. Stathopoulos, supra.
65 I Karakostas (supra fn. 1), p. 492.

66 M. Stathopoulos, no. 304.

67 1. Karakostas (supra fn. 1), p. 493.
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(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

There is no financial limit to liability. When the injured party has contributed
to the damage or to its extent, it is possible that the liability of the injuring
party is diminished or even excluded according to art. 300 GCC.

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

In Greece there is no detailed regulation on insurance coverage of environ-
mental damages. Only art. 23 of 1. 2496/1997 on insurance contracts, altera-
tion of the legislation on private insurance and other provisions®® provides for
the insurance of environmental damage, which covers the expenses for the
restoration of the natural environment. The insurance coverage is, however,
restricted to cases where the damage was caused by a sudden and unexpected
event. On the contrary, civil liability for pollution which is gradually caused
as the result of a continuous process is not covered by the insurance policy®?,
even though in most cases damage to the environment occurs progressively,
and a relatively long period of time usually elapses between the detrimental
act and the environmental damage. Therefore, the largest proportion of envi-
ronmental damage is left outside the ambit of application of 1. 2496/1997 and,
from that respect, the said law offers little to the protection of the environ-
ment. However, in the introductory report of the law, it is stated that the con-
tracting parties have the discretion to expand the insurance coverage to other
types of damage, as art. 23 is not ius cogens in so much as it can be altered in
favour of the insured’. In regard to the restoration function of the insurance
policy, there is no doubt that the person that sustains the damage is given re-
course against the solvent insurer and not merely against a possibly insolvent
operator.

In view of the lack of a general obligation of insurance, it has been sug-
gested’! that: either a legal person of public law should be formed, members
of which should be all operators of facilities, who gain profit by engaging in
activities, which directly or indirectly result in the degradation of the envi-
ronment; the said legal person will be liable for damages, which will be paid
up by a capital created by the contribution of the members of the legal person,
or that annual contributions should be imposed, managed by the State, to the
enterprises which are expected to cause environmental damage. The person
who sustains the damage will then have the opportunity to either ask to be
compensated by the State or file an action against the polluter.

68 FEK A, 87.

69 I Rokas, Private Insurance, Athens 1998, p. 170.
70 I. Karakostas (supra fn. 1), pp. 501-502.

71 See 1. Karakostas (supra fn. 1), p. 506.
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(g) Which procedures apply to obtain redress in such cases?

Apart from the ordinary action, the procedure of provisional measures pro-
vided by the Greek Code of Civil Procedure in its arts. 682 ef seq. also applies
to cases of environmental pollution, so that a court judgement is rapidly given.

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

V. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

Specific rules which cover costs associated with sampling and testing are
found in Article 6 § 4 of the Joint Ministerial Decision 332657/20017% and re-
quire from seed enterprises to bear the cost of re-examination of some kinds
of seeds (sugar beet, rape, maize, soybean, cotton, and certain varieties of to-
mato) in case they challenge the results of the first examination.

2. If thereareno specific provisions, are thereindustry-based rules? Or
do general rules apply?

For the farmer who has sustained damage from the release of GMOs, general
tort rules would apply and costs associated with sampling and testing of GMO
presence borne by him can be included to the amount of damages to be asked
from the releaser.

3. Aresuch costsrecoverableonly if thetests prove actual GMO
presence, or even without such outcome?

As the law stands, it will be difficult to recover such costs if there is no actual
GMO presence.

72 FEK Issue B" 176/2001.
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V. Cross-border issues

1. Arethereany special jurisdictional or conflict of lawsrulesin force or
planned in your jurisdiction which apply to harm of the kind described in
theintroduction to this questionnaire, or arethere any other specific
provisions aimed at resolving cross-border cases?

There are no such rules in force or planned.

2. If thereareno such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

In Greece there is neither special jurisdiction nor specific conflict of law rule
that addresses the issues of environmental liability. Therefore, the general
rules of choice of law and jurisdiction apply to environmental cases.

Generally, the international jurisdiction of the Greek courts is established if
they have territorial competence over the subject matter (art. 3 combined with
arts. 22-41 GCCP). As far as environmental matters are concerned, arts. 29
and 35 GCCP can apply. Art. 29 thereof provides that actions relating to
property interests on immovables, including leases but not purchase and sale
contracts, are allocated to the courts of the sifus, while art. 35 dictates that ac-
tions on tort constituting simultaneously a criminal act may be brought at the
place of either the conduct or its effects.

Arts. 29 and 35 differ not only in regard to their ambit of application but also
on the exclusive and concurrent nature of the jurisdiction they establish.
Therefore, in case of environmental damage, which constitutes a criminal act
and simultaneously a neighbour law dispute, the Greek courts will have exclu-
sive jurisdiction if art. 29 GCCP is invoked or concurrent jurisdiction if art. 35
GCCP is invoked”.

The said provisions are crucial not only in regard to the establishment of the
Greek courts’ international jurisdiction, but also in regard to the recognition
and enforcement of foreign judgements. According to arts. 323 and 905
GCCP, a precondition for the recognition and enforcement is that the case
falls under the international jurisdiction of the court which issued the judge-
ment according to the Greek law. Therefore, if it is deemed that the Greek
courts have exclusive jurisdiction over a case judged abroad, the recognition
and enforcement of the foreign judgement cannot be effectuated, even if the
judgement itself is favourable to the injured persons and to the environmental
goods infringed. In view of the above, it is suggested’ that it would be posi-

73 I. Karakostas (supra fn. 1), p. 726.
74 I. Karakostas, supra.

Annex | Contract 30-CE-0063869/00-28



88

89

90

91

Annex I Country Reports 217

tive for the protection of the environment to introduce a provision on interna-
tional jurisdiction, which would not establish exclusive international jurisdic-
tion, but would allow the choice of the competent court.

Furthermore, the Court of European Communities has held (case Mines de
potasse d’ Alsace) that according to art. 5 § 3 of the Brussels Convention,
which provides for the international jurisdiction of the member states in case
of torts, the place where the prejudicial activity took place as well as the place
where its effects have been displayed are crucial to the matter. It is up to the
plaintiff, i.e. the person who sustained the damage, to decide before which
court the case will eventually be brought.

The Court of European Communities with the said decision has acknowledged
the possibility of forum shopping for reasons of apt judicial proceedings.
However, the solution given also creates a favor laesi, as it functions as a pro-
tection mechanism for the interests of the injured party’>.

In regard to choice of law rules, the problem first encountered has to do with
the legal characterization of environmental disputes in light of the different
views and solutions adopted among different legal orders’. As far as the
Greek legal order is concerned, it is generally accepted that it is possible to
invoke and resort to more than one legal bases, which have different scope of
protection and different legal consequences (e.g. provisions on neighbour law,
tort law etc.). However, according to the prevailing view, matters concerning
ecological disputes are better dealt under the provisions on torts. Art. 26 GCC
provides that tort issues are governed by the law of the state where the tort
was committed. As far as environmental matters are concerned, criticism has
been made, on the ground that the lex loci delicti commissi does not provide
with explicit answers in case the tort is linked with multiple places. There is
respectively doctrinal dispute on the meaning of the phrase ,,where the tort
was committed”, and in particular on whether it refers to the place of the con-
duct or of its effects or of both with the plaintiff having the right to choose or
to the place where the main aspect of the tort is located””.

It has been suggested’® that the place to which the environmental damage is
more closely connected is the place from where the ecological disorder
stemmed and for the first time displayed, namely the place where the source
or the facility of the environmental risk is located: The legal order of the said
place was the first one which dealt with the legal and economic parameters of

75 Chr. Jiinger, Der Kampf ums Forum, RabelsZ 1982, pp. 714 et seq.; 1. Karakostas (su-
pra fn. 1), p. 728.

76 1. Karakostas (supra fn. 1), p. 730.

77 1. Karakostas (supra fn. 1), p. 734. See also (in English) Ph. Kozyris, Ch. 16 1B 2, in K.
Kerameus /Ph. Kozyris (eds.), Introduction to Greek Law, 2™ ed., 1993.

78 1. Karakostas (supra fn. 1), p. 739.
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the matter. The occupational activity, which poses the environmental risk, has
been established and operates under the said legal frame, therefore it is re-
quired that the imputation of the damage is also dealt with under the same le-
gal frame. Besides, the most important and grave environmental consequences
are as a rule displayed at the place where the source of the environmental risk
is located. Accordingly, it is only reasonable to expect that the law of the said
place is the most suitable to cope with the potential risk.

In case, however, that it is impossible to locate the source or sources of the
environmental degradations, the place where the prejudicial consequences are
displayed for the first time is regarded as the most suitable connecting link”.

79 I. Karakostas (supra fn. 1), p. 740.
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11. HUNGARY

Attila Menyhdrd
I. Special Liability or Compensation Regimes

The most comprehensive genetic technology related legislation in Hungary is
the Act No. XXVII of 1998 on genetic technology activity as it is amended!
by the Act no. CVII (further referred to as Genetic Technology Act). This Act
provides for a special liability regime for genetic technology activity in gen-
eral? as well as for liability for damage caused as a result of incomplete segre-
gation of GM and traditional crop production. As a general rule § 27 of Ge-
netic Technology Act provides that as genetic technology activity may imply
considerable hazard the liability for dangerous activities (§ 345 et seq. of the
Hungarian Civil Code) shall be applied to liability for damage caused by ge-
netic technology activity. A similar regime is established for liability for in-
complete segregation. § 21/D subparagraph 5 and 6 of Genetic Technology
Act provide that for liability for damage caused as a result of incomplete seg-
regation of GM and traditional crop production § 345 and § 346 of Hungarian
Civil Code (the strict liability regime for dangerous activity) are to applied. If,
however, the victim as the owner or user of the neighbouring land has con-
sented in a written form the growing of genetic plants according to § 21/C of
Genetic Technology Act, the general liability regime is to be applied (accord-
ing to §§ 339 — 342 and § 344 of Hungarian Civil Code).

§ 345 of the Hungarian Civil Code — which is referred to in these provisions
of Genetic Technology Act — establishes that the operator of an especially
dangerous activity shall be liable for damage caused by such an activity and
the operator may exonerate himself only by proving that the cause of the
damage fell outside the scope of the dangerous activity and was unavoidable
or that the victim was the one who caused the damage wrongfully. § 346 of
the Hungarian Civil Code (subpars. 1-4) provides that if damage is caused by
two or more persons through activity that involves considerable hazard, the
general rules and regulations governing liability shall apply to their relation-
ship with one another. If the cause of damage is not attributable to either of

1 The amendment, which came to effect on 22 December 2006 establishes the special li-
ability regime for incomplete segregation of GM crop production from the traditional
ones.

2 l.e. damage caused by genetic technology activities such as establishing an institution
(e.g. a laboratory) that performs genetic technology activity, modification of genes, utili-
zation of gene-manipulated micro-organisms in closed systems, emission, export, im-
port, putting the output of genetic technology activity into circulation and elimination.
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the parties, but it derives from a malfunction that occurred within the realm of
activity involving considerable hazard performed by one of the parties, that
party shall be liable for paying damages. If the cause of damage is a malfunc-
tion that occurred in the sphere of both parties’ activity involving considerable
danger and, furthermore, if such malfunction cannot be attributed to one of the
parties, each party shall, since individual responsibility cannot be established,
bear liability for his own loss. The regulations pertaining to liability for occu-
pational accidents are established by separate legal regulations.

The scope of regulation provided by the Genetic Technology Act including
the provision concerning liability covers the production and distribution of
GM-products as genetic technology activity in general as well as damage
caused in the course of growing genetically modified crops neighbouring to
traditional crop production. Risks described in the introduction of the ques-
tionnaire as economic damage resulting from actual or feared GMO presence
in non-GM crops are covered with this liability rule only in so far as they are
the result of incomplete segregation from neighbouring cultivated traditional
plants. There is not any other compensation regime that covers these kinds of
risks.

I1. General Liability or other Compensation Schemes
1. Introduction

There are basically three liability regimes to be applied for such damage. The
first is the basic norm of liability: § 339 subpar. (1) of the Hungarian Civil
Code provides that if someone causes harm unlawfully to another person, the
tortfeasor is obliged to pay damages, unless (s)he proves that (s)he acted, as it
can in the given situation, be generally expected (i. e. according to the general
standard of conduct). There are four prerequisites of liability:

1. damage;

2. unlawfulness of the damage;

3. causal link between the conduct of the tortfeasor and the suffered harm; and
4. accountability of the tortfeasor’s conduct (a specific concept of fault).

The burden of proof regarding damage and causation rests on the plaintiff, the
absence of fault on the defendant. Unlawfulness of the damage is presumed. If
the aggrieved party (the plaintiff) proves that (s)he suffered damage and this
was the result of the conduct of the tortfeasor (the defendant), the defendant
shall be liable unless (s)he proves that (s)he acted according to the generally

expected standard of conduct or if (s)he proves that causing harm was lawful
in the given situation. In order to prove the lawfulness the tortfeasor has to
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rely on a special exceptional statutory regulation (or a provision of the Civil
Code), which allows him to cause harm in the given circumstances. The main
characteristics of the system of Hungarian tort law are that

= this is a system based on general clause of liability;

fault is an objective concept: failure of acting according to the general stan-
dard of conduct itself establishes fault;

= the burden of proof is reversed; fault is presumed and the tortfeasor has to
prove that he was not at fault (he acted according to the general standard of
conduct) in order to be exonerated from liability;

this is a system of open rules and these open rules provide great power to
the courts and allow them to establish and use the proper guidelines to as-
sess the tort cases.

Accordingly, the Hungarian tort law as a law in action is a flexible system.?
The result of this system is that a great part of the Hungarian tort law is a
judge-made law, which applies a complex system of criteria to assess and
decide tort law cases and to draw the boundaries of liability.

The second regime is strict liability for especially dangerous activity. § 345
Hungarian Civil Code provides that a person who carries on an activity in-
volving considerable hazards shall be liable for any damage caused thereby.
Only being able to prove that the damage occurred due to an unavoidable
cause that falls beyond the realm of activities involving considerable hazards
or from an activity attributable to the aggrieved person shall relieve such per-
son from liability. Neither the scope of the considerably hazardous activities
nor the carrier or operator of the activity is defined nor are guidelines pro-
vided in the Civil Code. The guidelines for the assessment and scope of the
considerable hazardous nature of the activity and for determining the person
who shall be liable for that activity are elaborated in the court practice. In
qualifying an activity as a considerable hazardous one the court shall consider
all the circumstances of the case.* The person, who is the owner, or who is in

3 Really as it has been established by Walter Wilburg. See: Walter Wilburg: Entwicklung
eines beweglichen Systems im Biirgerlichen Recht (Rede gehalten bei der Inauguration
als Rector magnificus der Karl-Franzes Universitit in Graz am 22 November 1950,
Graz, um 1950.) and Zusammenspiel der Krafte im Aufbau des Schuldrechts [163 AcP
(1964) 364. ff.

4 There are activities which under certain circumstances will be considered as consider-
able hazardous resulting strict liability while under other circumstances not. Liability for
damage caused by motor vehicles or industrial machines, by chemicals, explosives, acids
or other dangerous materials, by activities which require special prevention such as min-
ing, well-digging etc. are treated as considerable hazardous ones. The keeping of wild
animals and traditional environmental damage are also governed by the liability for con-
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the situation to control the activity, to prevent damages, or whose direct inter-
est is the pursuing the activity (e.g. the land-owner who orders chemical va-
porization) can be treated as the operator of the activity and as such liable un-
der § 345 Hungarian Civil Code. There is no distinction between holding a
dangerous thing and pursuing a dangerous activity: the holding of a dangerous
thing can be a dangerous activity falling under § 345 Hungarian Civil Code.
There is no special form of liability for enterprise liability in Hungarian tort
law.

The third liability regime that may cover cases specified in the questionnaire
is product liability.> Liability of the producer for damage caused by the prod-
uct as a subject of special regulation is the result of the impact of European
Community legislation. In Hungary the Product Liability Directive has been
implemented by the Act X of 1993 on the Product Liability. Even though the
Product Liability Act as the implementing measure of the Directive has been
in force for more than ten years now, there has not been developed any prac-
tice to be analyzed from the point of view of usually compensated damages.
Consequential loss is not covered by the product liability regime therefore
such losses cannot be compensated under product liability regulations.b

For cases specified in the questionnaire these three regimes may be relevant
although product liability may come to the front in specific cases. The concept
of extremely dangerous activity triggering the specific form of strict liability
according to § 345 of the Hungarian Civil Code is open and there is no closed
list for what kind of activities may or shall be ranked under this heading.
Courts may establish that strict liability for dangerous activity according to
§ 345 of the Civil Code shall be applied to liability cases specified in the
questionnaire. Since § 345 of the Civil Code does not define what kind of ac-
tivities shall be deemed as extremely hazardous this is an open category al-
lowing a wide ,,playing field” to the courts. Even if there are typical activities
belonging to this category sometimes courts use the openness and abstract na-
ture of this notion simply to allocate the risk as they think fit through estab-
lishing strict liability. The regulation, which provides that strict liability for
dangerous activities shall be applied to liability for gene technology activity
and for incomplete segregation of traditional and GM crop production — even
if legislation does not specifically cover economic damage resulting from ac-
tual or feared GMO presence in non-GM crops in general — would presumably
influence the courts and would turn them to the application of § 345 of the
Hungarian Civil Code on strict liability for especially dangerous activities.

siderable hazardous activity. Building construction work also can be qualified as ex-
tremely hazardous, while certain activities — such as using household machines, using
fire like lighting a cigarette — are regularly not, even if they can really be dangerous.

5 1 am not quite sure whether product liability would really come into consideration in
cases covered by this project but this moment I could not exclude this possibility.

6 BH 2005 no. 354 (Supreme Court, Legf. Bir. V. Pfv. VIL. 20.620/2004).
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This would fit into the risk allocation approach that courts seem to follow as
they decide which activities shall be deemed especially dangerous resulting in
the application of strict liability according to § 345 of the Civil Code.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

Causation is one of the general prerequisites of liability and a very complex
phenomenon as in theory as in practice. According to the general liability rule
of the Civil Code (§ 339), the wrongdoer shall be liable if he causes the harm.
If causal link cannot be established, a precondition of liability is missing. One
cannot be liable for damage which he did not cause. Legal theory and practice
focus on problems of determining the relevant cause and risk allocation in-
stead of natural causation. In special forms of liabilities, such as liability for
considerably dangerous activity (§ 345 Civil Code), liability is not established
simply by natural causation but according to an implied obligation of certain
persons, for example, to keep the dangerous activity safe for others. The liable
person is defined through regulation — e.g. the person who shall be treated as
running the dangerous activity (the operator) — without the general test of cau-
sation.” Causation shall be established between the dangerous character of the
activity and the damage.

According to the general rule of liability, the but-for test is accepted as the
first necessary step for establishing liability.® The theoretical explanations of
causation in tort law, however, concentrate on establishing the legally relevant
cause instead of natural causation. Within the general form of liability if the
aggrieved person (the plaintiff) cannot prove® the causal link between the de-
fendant’s conduct and the harm, the court will dismiss the claim. According to
the general (or basic) rules of liability, one cannot be liable if one’s activity or
omission was not a necessary cause of the harm suffered by the victim.

Causation is an element of the ,.flexible system” in Hungarian tort law. It
means that the court has to apply an evaluation method to choose the relevant
causes from the causal chain. The causation link must be established between

7 Causation is established in these special forms of liability only on the level of theoretical
explanations (e.g. the caretaker is a cause of the harm caused by the child in so far as she
pest, 1991) 30).

8 Gy. Eorsi, Kotelmi jog altalanos rész (8th ed., Budapest, 1988) 269.

9 As far as the preconditions of liability are concerned, the Hungarian court practice takes
a very strict line on the burden of proof. It must be taken into account that the civil pro-
cedure rules are based on an unbound system of evidence where the court is not bound in
the evaluation of the proofs. The conviction of the court is decisive.
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the breach of duty (not to cause harm)!® and the damage. It is not enough to
consider the objective chain of events leading to the harm: the judge has to
look for the relevant cause of the harm.!! According to legal theory, the causal
link between the harm and the tortfeasor’s conduct is established if three con-
current preconditions are met: the harm could not have occurred without the
tortfeasor’s conduct (but-for-test); the conduct is attributable to the tortfeasor;
and it is possible to influence the tortfeasor’s conduct with the application of
legal sanction (the legal sanction may have a preventive effect).'?

Causation is a very important factor in limiting liability as well. Limitation of
liability is as much inherent in a tort law system as liability itself. It follows
from the very flexible structure of tort law regulation that the legislator in the
two most important aspects of liability — i.e. the accountability and the causa-
tion — makes way to the greatest extent to the court practice leaving the con-
sideration of the case entirely in the hands of the judge. It means that if one
tries to seek the limitations of liability they also shall be found in the court
practice. Eorsi, whose liability theory most influenced the tort law system of
the present Civil Code, in an essay in 1985 on the limits of indirect causation!?
tried to list the possible limitation measures within causation. His starting
point was that the principle of full compensation and causation are two main
pillars of tort law regulation. Causation is, however, a chain, which flows
from the past to the future extending at the same time in different divergent
branches creating new chains of causes. Such being the case there are many
situations where the full compensation is summum ius, summa iniuria. It is
obvious that tort law must avoid such a situation and the main measure to do
this is the limitation of liability, even when it is impossible to draw the exact
barriers of indirect causation or indirect damage. According to Eérsi these
possible limitation measures are: the restricting of liability to the foreseeable
harms;'# the doctrine of adequate causality; the doctrine of normal conse-
quences; the test of remoteness of damage; the doctrine of organic causal con-
nection; the risk allocation aspect; the principle of proportionality; the doc-
trine of reasonable connection between the harm and the threat. Trying to
summarize how these doctrines contribute to the Hungarian court practice one

10 The standpoint of Hungarian tort law is the principle that it is prohibited to cause dam-
age to others except when the law provides otherwise.

11 It is a kind of theory of adequate causality. Gy. Eorsi, A polgari jogi kartéritési felel6s-
ség kézikonyve (Budapest, 1966) 263.

12 F. Petrik (1991) 27. The third precondition (prevention) is stressed in legal theory but
does not appear explicitly in court decisions.

13 Gy. Eorsi, A kozvetett karok hatarai in: Emlékkényv Beck Salamon sziiletésének 100.
évfordulojara, Budapest, 1985, 59-68.

14 Eorsi reckons that the foreseeability has not only a limitative effect, but an extensive one
also. The abstract foreseeability on the one hand has a limitative effect, because only the
actual foreseeability establishes liability, but the actual foreseeability on the other hand
may also be established in cases where the concrete process of the case could not have
been foreseen. Eorsi (1985) 62.
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can say that the court may limit the liability and refuse full compensation by
dismissing the claim for damages if the harm was unforeseeable to the tortfea-
sor (foreseeability doctrine); it was beyond rational probability, was untypical
or unique (adequate causality); it was beyond the normal consequences and
was too unexpected;'® if the harm as the consequence of the tortfeasor’s con-
duct was too remote;'%if in the causal link the interference of an unexpected
cause altered the normal foreseeable consequences and contributed to the
causing of the harm;!” if damage was within normal risk imputed to the ag-
grieved party;'® or if it would be disproportionate considering the amount of
damage and the degree of fault.'”” Hungarian courts are inclined to cut off the
causation link at losses deemed too remote, and they use the concept of ac-
countability to reduce the tortfeasor’s liability to foreseeable losses or they
simply solve the problem with the burden of proof regarding the causal link
and the amount of the damage.

The burden of proof is allocated to the victim: the plaintiff has to prove that if
the tortfeasor’s conduct had not occurred, he certainly would not have suf-
fered loss or with absolute certainty would have earned a certain profit. If the
link of causation between the alleged damage and the presence of the GM
crop has been proven by the victim according to the but-for-test the question
is whether the court would limit the liability on the ground of risk allocation
policy considerations or not. There are no specific rules allocating the costs of
testing or of other means to establish causation.

15 That was the reason of dismissing the claim against a hospital in a case where a mentally
ill person fled from the hospital, got on a train without ticket and as the controller asked
for the ticket, he committed suicide jumping out from the train. Eorsi (1985) 62.

16 This is the case where someone cuts a telecommunication earth-cable with a machine
during excavation works and thousands of people (including factories) remain without
telephone services and because of the damaged cable it is impossible to call the police,
the fire brigade or the ambulance. In this case the tortfeasor shall not be liable for all
these further consequential losses, because they are too remote. Eorsi (1985) 63.

17 This may be used as limitative factor if the tortfeasor tempts a child to committing crime
and because of this the child’s mother commits suicide. For the death of the mother the
tortfeasor shall not be liable. Eorsi (1985) 63.

18 This is the base of the limitation of liability if someone spoils a bridge or causes an acci-
dent and because of it the traffic is diverted to a longer route. The diverting of the traffic
is an event, which may occur on a lot of reasons, even (and mostly) without someone’s
fault; that is why it is an event that everyone must count on and as such it is a general
risk of life (allgemeines Lebensrisiko). This risk must be run with everyone and others
cannot be held liable for this. Eorsi (1985) 64.

19 If in a so called cable-case a whole district remains without electricity because of the
conduct of the tortfeasor whose negligence was not gross the liability covers the costs of
reparation and the economic loss of the electricity operator but not the harms and loss of
the people and businesses who had been left without electricity. Eorsi (1985) 65.
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(b) How is the burden of proof distributed?

According to the general doctrine causation and damage are to be proven by
the victim. The tortfeasor has to prove the ground of exoneration (the absence
of fault i.e. that his conduct met the general standard, or specific ground of
exoneration in case of specific form of strict liabilities). There is a reversed
burden of proof regarding fault (or other ground of exoneration) but there is
not a reversed burden of proof regarding damage and causation. In practice,
however allocation of burden of proof is not a rigid and formalistic principle
and some subjectivism cannot be excluded. Even if damage as the conse-
quence of the presence of a certain GM crop is not to be presumed in the cases
specified in the introduction of the questionnaire the court may take the view
that it is so and may shift the burden of proof that there are other possible
causes of the damage (other sources of adventitious presence of GMOs) to the
assumed tortfeasor.

Allocation of the burden of proof may be somewhat flexible in the context of
a concrete civil procedure. This means that even if there are no rules or doc-
trines that would result in a reversed burden of proof explicitly or in the sense
that the damage under certain conditions should be presumed to be the conse-
quence of the presence of a certain GM crop (e.g. if it is established that the
GMO farmer failed to apply proper segregation measures) in case of a very
high level of probability or in apparent absence of other sources of adventi-
tious presence of GMOs the court would shift the burden of proof to the de-
fendant and would require the defendant to prove that e.g. in spite of the fail-
ure of applying proper segregation measures the damage could not have been
caused by him.

The question raises another aspect that should be addressed in this paragraph
separately, namely the causation of omission. It is well established in Hungar-
ian tort law theory and practice that an omission can be the cause of harm and
may establish liability. The wrongdoer shall be liable for his omission if the
damage would not have occurred had he acted according to his duty (as im-
posed on him by law).2° In the case of an omission, liability is established by
not starting a causal process which would have avoided the harm. If the
breach of the duty is not a natural cause of the harm, the person who has
breached his duty shall not be liable. If, for instance a doctor is called or ar-
rives too late to a seriously injured person but it is proven that the injured per-
son would also have died if the doctor had been present earlier, the omission
is not a cause of the harm, so liability cannot be established on the basis of a
breach of duty.?! The same holds for cases where a physician omits his duty to

20 A Magyar Népkoztarsasag Polgari Torvénykonyve — az 1959. évi IV. torvény és a
torvény javaslatdnak miniszteri indokolasa [Motivation for the Hungarian Civil Code]
(1963) The motivation to § 339.

21 F. Petrik (1991) 27.
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inform the patient about the possible risks and side effects of medical treat-
ment or intervention. If the patient would have consented even if he had been
correctly informed and would not have decided otherwise, the court will reject
the claim for damages for breaching the duty to inform on the grounds of lack
of causation.?? If a farmer as a possible tortfeasor utilizing GMOs and grow-
ing GMO crops failed to apply proper segregation measures the plaintiff has
to prove that if the farmer had complied with the general requirement imposed
on him by law (either by regulation or as a part of the required general stan-
dard of conduct) and applied the proper segregation measures the harm (his
loss resulting from GMO ,,contamination”) would not have occurred. This
would establish causation and this shall be proven by the victim.

Different sources of adventitious presence of GMOs (e.g. seed impurities, out-
crossing with neighbouring crops, volunteers, transport, storage) shall be
taken into account in the course of establishing causation. The actual or possi-
ble different sources of adventitious presence of GMOs in a given case may
make the burden of proof on the victim stricter: the victim has to prove that
even if there are other possible or actual sources of adventitious presence of
GMOs the alleged tortfeasor’s activity is (solely in itself or as one of multiple
causes) the cause of the damage. If there does not seem to be any other possi-
ble or actual sources of adventitious presence of GMOs the court would be
more ready to accept that the alleged tortfeasor’s activity is the cause of the
damage. One has, however to take into account the relatively flexible attitude
of the courts in establishing burden of proof: an enough high probability may
shift the burden of proof to the other party. The court would not require the
victim to prove that there are no other possible or actual sources of adventi-
tious presence of GMOs as the alleged tortfeasor’s activity in order to estab-
lish the defendant’s liability.

(c) How are problems of multiple causes handled by the general regime?

There are no special rules, principles or doctrines on alternative, potential or
uncertain causation in Hungarian tort law theory and practice. In context of
multiple causation or multiple tortfeasors’ neither are there such rules, princi-
ples or doctrines that would channel liability to a particular person. The Hun-
garian Civil Code provides special regulation for damage caused by multiple
tortfeasors. According to § 344 of the Civil Code, if damage is caused jointly
by two or more persons, their liability shall be joint and several towards the
aggrieved person, while their liability towards one another shall be divided in
proportion to their respective degree of responsibility. Liability for damages
shall be divided in equal proportions among the responsible persons if the de-
gree of their responsibility cannot be established. The court shall be entitled to
declare joint and several liability and condemn the persons having caused the
damage in proportion to their respective contributions if doing so would not

22 A. Doésa, Az orvos kartéritési felelossége (Budapest, 2004) 99.
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jeopardize or considerably delay the compensation for damage or if the ag-
grieved person has himself contributed to the occurrence of the damage or has
procrastinated in enforcing his claim without any excusable reason. In the lit-
erature and in practice there is a controversy about whether the two or more
persons should act with a certain degree of common intention or whether they
can act independently to be held jointly and severally liable for the damage. In
the literature there are opinions according to which common intent is a neces-
sary requirement for establishing joint and several liability.?* This view is not
in accordance with the motives behind the draft of the Civil Code which ex-
plicitly states that common intention of more tortfeasors is not a precondition
for treating them as joint or multiple tortfeasors in the meaning of § 344 of the
Civil Code. More authentic interpretations also stress the objective character
of the assessment and that the common intent is not a precondition of com-
mon liability; the object of the tortfeasors’ conduct is irrelevant. If, for in-
stance, two cars collide and as a result of the accident someone who is travel-
ling in one of the cars is injured, the two car drivers shall be treated as multi-
ple tortfeasors and are jointly and severally liable.>* Mere interdependence in
causation is, however, not always enough for establishing common liability. If
someone negligently fails to fulfil his obligation and this makes it possible for
someone else to cause a harm, (s)he also shall be jointly and severally liable
with the tortfeasor who caused the harm directly. The two main principles for
rendering joint and several liability were the prevention and the provision of a
better chance of compensation for the claimant. The distinction between —
jointly and severally liable — multiple tortfeasors and several independently li-
able tortfeasors can be found in terms of causation: the tortfeasors are jointly
and severally liable multiple tortfeasors if the behaviour of each is a conditio
sine qua non. The tortfeasors shall not be jointly and severally liable if there is
no causal interdependence between the harmful conducts or if the interdepen-
dency is too remote. If, for instance, someone causes a car accident and the
victim suffers an injury which is not fatal but dies because the surgeon is neg-
ligent, the two tortfeasors are not jointly and severally liable.?’

In context of the cases specified in the introduction of this questionnaire if
there are more sources of adventitious presence of GMOs and these sources
are attached to the activity of different persons, these persons shall be held as
multiple tortfeasors and they are joint and severally liable vis-a-vis the victim
while they would share liability among themselves according to the level of
their fault [§ 344 subpar. (1) of the Civil Code]. Whoever pays more under
joint and several liability than their fault would have established has a right of
recourse (regress claim) from the others who paid less (or nothing) in propor-
tion to the level of their fault.

23 B. Kemenes/L. Besenyei, A kartérités altalanos szabalyai, in: Gy. Gellért (ed.), A Pol-
gari Torvénykdnyv Magyarazata (2002) 110 ff., 1120.

24 K. Benedek/M. Vilaghy, A Polgari Torvénykonyv a gyakorlatban (Budapest, 1965) 349.

25 Motivation for the Hungarian Civil Code (1963) The motivation to § 344.
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3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

Under the fault based liability regime there is a reversed burden of proof re-
garding fault: the tortfeasor may exonerate himself by proving that he acted in
line with the general standard of conduct. Fault is failure to act according to
the required standard of conduct [to act as it is in the given circumstances
generally expected — § 339 subpar. (1) of the Civil Code]. Fault is an objective
concept which reflects whether certain harm is attributable to the tortfeasor in
the fault-based liability regime. Fault shall be assessed on a case by case ba-
sis. There are no settled guidelines or principles determining fault. Negligence
or intention is irrelevant as the personal, subjective qualities of the tortfeasor
are to be disregarded as well. The requirements that the general standard of
conduct imply reflect the nature of the tortfeasor’s activity and the risks in-
volved by this activity under the given circumstances. The standard may be
very high and may reach even the level of unavoidability of the harm: the
general standard of conduct may be doing everything possible in order to
avoid causing damage to others.

Clearly established statutory rules defining the required conduct for GMO
agriculture would make a difference only if regulation would explicitly de-
clare that if the tortfeasor’s conduct meets the statutory rules the tortfeasor
shall not be liable. In absence of explicit statutory limitation of liability — in
my opinion — such a regulation would provide only an indication of what
farmers should do but would not affect their liability or the determining of the
required standard of conduct.

The relevance of clearly established statutory rules defining the required con-
duct for GMO agriculture may be relevant for two basic preconditions of li-
ability: unlawfulness and fault as well. Such regulation would per se neither
make causing damage lawful nor the conduct of the tortfeasor as being in line
with the general standard of conduct. Making damage lawful the regulation
has to provide that the tortfeasor is entitled to cause damage in cases and cir-
cumstances specified in the regulation and — similarly — making the tortfea-
sor’s conduct in line with the required general standard of conduct the regula-
tion shall have to provide explicitly that compliance with the rule itself means
that the tortfeasor’s conduct meets the generally required standard of conduct
(so the tortfeasor cannot be held as acting at fault).

As far as unlawfulness is concerned, the basic norm of Hungarian tort law
[§ 339 subpar. (1) of the Hungarian Civil Code] on fault-based liability pro-
vides that the tortfeasor shall be liable for the damage which he caused unlaw-
fully and allows the tortfeasor exoneration if he proves that he acted according
to the generally required standard of conduct. The theoretical basis for the
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concept of unlawfulness was that in general causing damage shall be deemed
as unlawful unless it is explicitly otherwise provided by the law.?¢ If the tort-
feasor can prove that in that certain case the causing of harm is explicitly ren-
dered lawful by the law he shall not be liable.”” With other words, a conduct
which results in damage to others is unlawful and from this follows that caus-
ing harm is always unlawful. Unlawfulness shall be presumed and can be es-
tablished in absence of infringement of a special statutory regulation as well.
According to theory that prevails today unlawfulness and fault are two pre-
requisites of liability to be distinguished, even in some cases it can be hard to
set them apart.?® The notion of unlawfulness in tort law is a category of pri-
vate law independent from illegality established by infringement of statutory
provisions, either in private or in public regulation. From the autonomous
concept of unlawfulness follows that even in the absence of an infringement
of a statutory provision the tortfeasor shall be held liable and — on the other
hand — the compliance of the tortfeasor’s conduct with a statutory provision or
administrative permission in itself does not prevent the tortfeasor from being
held liable.? The violation of a statutory provision may play, however an im-
portant role in the qualification of the damage. If the qualification of the dam-
age is important from the point of view of establishing the applicable regime
(e.g. whether the liability is strict or a fault-based one) the violation of a spe-
cific regulation would orient the courts.

According to the new regulation provided by the amended Genetic Technol-
ogy Act permission is required to pursue GMO crop production activity and
the permission shall be given under preconditions specified in the Act are ful-

26 The court practice, however, has never been consequent in following the approach that a
conduct which results in damage to others is unlawful and from this follows that causing
harm is always unlawful. The courts very often try to find a certain legal norm which
had been infringed by the tortfeasor in order to establish liability even if this would not
be a necessary requirement or are arguing simply that the tortfeasor’s conduct was not
unlawful if they think rejecting the claim just. The violation of a certain statutory provi-
sion may provide — despite the original theoretical background of tort law regulation
which would not make it necessary — an important reference point to the courts in estab-
lishing unlawfulness and liability. The court practice in Hungary is in a state of change
regarding the doctrine of unlawfulness. See BH 2005 no. 12. (Supreme Court, Legf. Bir.
Pfv. II1. 22.883/2001.); BH 2005 no. 17. (Pécs High Court of Justice, Pécsi [téltabla Pf.
II1. 20.356/2004.) The courts in these decisions rejected the claims of the plaintiffs sim-
ply referring to the absence of unlawfulness without finding and referring to a norm
which would allow causing harm explicitly as it would have been required by the gen-
eral doctrine. Neither of the cases was connected to application of administrative law
regulation.

27 Gy. Eorsi, (1966) no. 221. The defences are such as the consent of the aggrieved person,
the necessity, the authorized exercise of rights etc.

28 Gy. Eorsi (1966) no. 252.

29 B. Lenkovics, A kérnyezetszennyezés polgari jogi szankcioi in: L.Asztalos/K. Gonczol
eds. FelelGsség és szankci6 a jogban [Liability and sanction in the law] (Budapest, 1980)
317 ff, 324.
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filled. The fulfilment of the requirements and the permission however do not
make the tortfeasor’s conduct lawful. According to prevailing theory the tort-
feasor cannot plea successfully with relying on the permission or that he acted
in line with the statutory requirements (e.g. that he kept the buffering zone re-
quired by the law) in order to be relieved from liability. The lawfulness of the
tortfeasor’s conduct in public law in itself does not permit one to cause dam-
age to others.?* Thus, the Hungarian legal system does not allow the ,,regula-
tory permit defence” or ,regulatory compliance defense.” Compliance with
statutory or individual permission makes the tortfeasor’s conduct lawful in
public law but does not make it lawful in tort law. The permission itself or
compliance with statutory or regulatory requirements does not constitute ex-
emption for the tortfeasor from civil law liability.

As far as fault and regulation are concerned, the regulation itself provides
only a minimum standard of conduct. The failure to comply with regulation is
an obvious failure to meet the general standard of conduct. The existence of
such regulation does not mean that there are no further implied requirements
not settled in regulation. From this follows that — except it is explicitly other-
wise provided by the law — compliance with regulatory standards does not
mean compliance with required general standards of conduct. Administrative
law regulations may provide, however, important reference points on what the
required standards of conduct in that certain case could and should be.

(b) To the extent a general strict liability regime (or a specific strict liability
regime, either due to its broad scope or by analogy) may be applicable,
please describe its requirements for establishing liability. Is there still a set of
defences available to the actor (for instance ‘acts of God’, wrongful acts or
omissions of third parties, etc.)?

Since there is a general clause of strict liability for especially dangerous ac-
tivities in Hungarian tort law provided by § 345 of the Civil Code, strict liabil-
ity for dangerous activities itself is a flexible regime. The idea of strict liabil-
ity for dangerous activities rests on the high risk going with such activities
that calls for special risk allocation. As it has been presented in the introduc-
tion, a considerably wide range of activities have already been qualified as
dangerous ones in court practice. There are not, however any well settled and
formulated guidelines which really could help in predicting whether cases
specified in the introduction of the questionnaire would be subsumed under
this regime or not except the cases where it is explicitly provided by the Act.
It is almost impossible to predict whether new, in court practice not yet quali-
fied cases would be deemed as extremely dangerous, triggering strict liability
or not. The Genetic Technology Act referred to in the introduction of this re-
port provides (§ 27 and § 21/D subpar. 5.) that liability for producing and dis-

30 E.g., BH 1999. no. 449 (Supreme Court, Legf. Bir. Pfv. I. 23.084/1998. sz.); BH 2000.
no. 244 (Supreme Court, Legf. Bir. Pfv. X. 21.156/1999. sz.).
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tributing products of genetic technology are dangerous activities that shall be
covered by strict liability under § 345 of the Civil Code as well as the liability
for incomplete segregation of GM and traditional crop production. This is a
normative declaration of the dangerous character of genetic technology activ-
ity and would presumably influence the courts into the direction of extending
this qualification from production and distribution to utilization as well. This
would fit very well to an overall tendency of extending the scope of danger-
ous activities and application of strict liability according to § 345 Civil Code
to cases not specified in the Act as well.

There are neither in theory nor in practice generally specified requirements
that could be usefully generalized for cases specified in the description of this
project and which would help in qualification. The general extensive ten-
dency, the qualification provided by the Genetic Technology Act for produc-
tion, distribution and incomplete segregation and risk allocation considera-
tions (including the attempt to make the plaintiff’s situation better regarding
the burden of proof and making the ‘Beweisnotstand’ easier for the victim)
would presumably — albeit not necessarily — lead to application of § 345 Civil
Code and strict liability regime for especially dangerous activities.

Even in a strict liability regime for especially dangerous activities there are
defences for the tortfeasor which may lead to exoneration. There are two de-
fences that shall be accepted and result in exempting the tortfeasor from liabil-
ity in this regime. The tortfeasor shall not be liable if he proves that the dam-
age has been wrongfully caused by the victim himself or if he proves that the
cause of the damage fell outside the scope of the dangerous activity and was
unavoidable.

(c) Does your jurisdiction provide for special rules applicable to cases of
nuisance or similar neighbourhood problems?

Nuisance or similar neighbourhood problems are covered by specific provi-
sions on the protection of property. The most important provision is the gen-
eral clause in § 100 of the Civil Code which prohibits owners exercising their
property rights to the unnecessary disadvantage of others, especially their
neighbours. In context of tort law, however, these provisions do not make a
difference since there are not any specific remedies or sanctions for violation
of this requirement. In absence of special sanctions, remedies for torts shall be
applied.’! Even if these rules are to apply to cases of the kind covered by this
study general tort law regulation is to be applied.

31 E.g. in a very recent decision the Hungarian Supreme Court established that the land-
owner’s claim against a cell phone company for compensation in depreciation value of
land beacuse the company has built a transmission tower to the neighbouring land shall
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4. Damage and remedies
(a) How is damage defined and measured?

Hungarian Civil Code rests on the principle of full compensation: all unlaw-
fully caused damage for which the tortfeasor is liable must be compensated
regardless the nature of the harm. According to § 355 subpar. (1) and (4) of
the Civil Code the tortfeasor who is responsible for the damage shall be liable
for restoring the original state, or, if this is not possible or if the aggrieved
party refuses restoration on a reasonable ground, he shall indemnify the ag-
grieved party for pecuniary and non-pecuniary damage. On the grounds of in-
demnification, compensation must be made for any depreciation in value of
the property belonging to the aggrieved person and any pecuniary advantage
lost due to the damage as well as the indemnity of the costs, which are neces-
sary for the attenuation or elimination of the pecuniary and non-pecuniary loss
suffered by the aggrieved person. From the principle of full compensation fol-
lows that all damage must be compensated regardless of the nature of the
damage (i.e. whether it was damnum emergens or lucrum cessans, or whether
the harm was caused in property, in person or it was an economic loss) or the
degree of fault (provided it was imputable to the tortfeasor). There is no dis-
tinction between direct or indirect harm within the causation link; indirect
cause also may be relevant. Hungarian court practice has found its limitation
measures in order to optimize risk allocation in the complex concept of ac-
countability and in causation instead of a doctrine based on pure economic
loss or such a category. The concept of pure economic loss?? is not known in
Hungarian tort law. Hungarian courts use the flexible concept of causation as
a limitation measure for such compensation claims and they are inclined to cut
off the causation link at losses deemed too remote. They use the concept of
accountability to reduce the tortfeasor’s liability to foreseeable losses or they
simply solve the problem with the burden of proof regarding the causal link
and the amount of the damage. The burden of proof is a very effective meas-
ure of risk allocation also regarding economic loss: the plaintiff has to prove
that if the tortfeasor’s conduct had not occurred, he certainly would not have
suffered loss or with absolute certainty would have earned a certain profit. In

be assessed under general tort law rules. BH 2006. 184, Legf. Bir. Pfv. II1. 20.852/2005.
A

32 The main conceptual feature of pure economic loss is that it is a loss without antecedent
harm to the plaintiff’s person or property, which is not a consequential loss in the same
patrimony in which property has been damaged and which is not the loss of the plaintiff,
who as a person has been injured. Pure economic loss is “harm not causally consequent
upon an injury to the person (life, body, health, freedom or other rights to personality) or
to property (tangible or intangible assets).” Helmut Koziol: Compensation for Pure Eco-
nomic Loss from a Continental Lawyer’s Perspective [in: Wilhelm H. van Boom/Helmut
Koziol/Christian A. Witting (eds.): Pure Economic Loss; Springer — Wien New York,
2004, ECTIL Tort and Insurance Law Vol. 9. 141, 141 ff.
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most of the cases where the economic loss is a result of a complex causal link
it is impossible to prove it.

,Ricochet loss™3? was according to the illustration raised by Eorsi** a loss not
to be compensated on the ground of its too remote character but a relative re-
cent judgement of the Hungarian Supreme Court accepted this type of claim.?
Another typical case of relational loss is where someone cuts off an under-
ground cable while doing earthwork and caused a standstill in the energy sup-
ply or telecommunication (so-called cable cases). According to Edrsi in these
cases the tortfeasor shall not be liable for all the losses of those who had been
left without energy, telecommunication facilities etc. The limitation factors
are the general risk in life (allgemeines Lebensrisiko), to which most of the
harms and losses in these cases belong; the abnormal (unexpected) conse-
quences; the disproportionality; and the remoteness of damage. The costs of
restoring the energy supply are to be compensated such as the economic loss
of the energy supplier itself (if it is not to be deemed as a normal risk inherent
to the suppliers’ activity) but to the more remote losses the doctrine of normal
loss is to apply and according to that, damages that are too remote are by no

33 Cases where a ,,physical damage is done to the property or person of one party and that
loss in turn causes the impairment of the plaintiff’s right.” This is a three-players’ scene
where a ,.direct victim sustains physical damage of some kind, while the plaintiff is a
secondary victim who incurs only economic harm.”

34 Eorsi (1985) 62. According to him the employer sends his employee (a mechanic who
has special skills in repairing certain machines) to a factory located in another part of the
country. On his way to the railway station, a car runs down the mechanic. According to
Edrsi the driver of the car shall be liable to the employee to compensate his lost earnings
(salary etc. for the period he is unable to work) but not to the employer for the loss re-
sulting from the stoppage of the factory because of the failure or further delay of repair.
The reason of the limitation here is that the economic loss suffered by the employer is
out of the normal consequences and was too unexpected for the tortfeasor.

35 A sales representative suffered a car accident which was caused negligently by another
car driver. The sales representative was on his way to conclude an already prepared con-
tract in the name of his employer (the plaintiff) with a business partner of theirs. The
concluding of the contract failed because the accident prevented the sales representative
from coming to the place of contracting. The Supreme Court ascertained that if the sales
representative had concluded the contract in the name of his employee, his employee
would have had a certain income. The Court held that the unrealised net income, which
the employer would have had from the performance of the contract if the contracting had
not been frustrated through the accident, is an economic loss of the employer. The driver
who caused the accident of the sales representative has caused this economic loss. On
this ground the Court held the driver liable for the economic loss of the employer and
ordered the defendant (the insurer of the driver who caused the accident) to pay the lost
net income as compensation to the plaintiff. BH no. 2001/273. Legf. Bir. Pfv. VIIIL
20.295/1999. sz. It is remarkable that the defendant was the liability insurer of the tort-
feasor and there is a tendency in the court practice that the courts are more willing to or-
der compensation if the risk is shifted to an insurance company.
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means to be compensated (the more remote the loss and lower the degree of
negligence, the smaller the chance of compensation).3

To the category of pure economic loss called ,,transferred loss” belong those
cases where the harm caused to the primary victim is shifted to another person
(the secondary victim). In these cases it is the contractual or statutory obliga-
tion which renders the secondary victim to take the loss of the primary victim
on himself.3” In Hungarian court practice and literature it is not a special tort
situation. If the party is obliged to bear the loss (e.g. on the ground of insur-
ance) of another, the right of recourse is usually statutorily (if the obligation is
imposed by statute) or contractually provided to him.

The speciality of the type of pure economic loss ,,closures of public markets,
transportation corridors and public infrastructures* is that here the loss ,,arises
without a previous injury to anyone’s property or person” and usually public
restraints are in these cases involved.’® There are not too many precedents for
these type of cases but both the theory and the practice seem to be ready for
the limitation of liability. In a case from 1964 a Hungarian court dismissed the
claim of a plaintiff who claimed compensation of his additional costs from the
use of a longer route when a road had been closed because of a car accident
that had been caused by the defendant. The court pointed out that the defen-
dant could not count with the possibilities of this harm.?* According to an il-
lustration of Eorsi if a bridge is wrecked because of the conduct of the defen-
dant, the plaintiff shall not be compensated for the loss he suffers because of
the traffic detour. The reason of the limitation in these cases is that the traffic
may be detoured on very different reasons and its occurring is a normal risk
which everyone has to bear as his own. Edrsi seems to share the view that in
these cases the defendant shall be liable for causing the risk itself but not for
the realization of it.*0

36 Eorsi (1985) 63 and 65.

37 Pure Economic Loss in Europe (ed. Mauro Bussani/Vernon Palmer, Cambridge Univer-
sity Press, 2003) 12.

38 Palmer/Bussani 12. Van Boom categorizes these cases as ,,interference with resources”
and attaches here also the cable cases. See Wilhelm H. van Boom: Pure Economic Loss:
A Comparative Perspective [in: Wilhelm H. van Boom/Helmut Koziol/Christian A. Wit-
ting (eds.): Pure Economic Loss; Springer — Wien New York, 2004, ECTIL Tort and In-
surance Law Vol. 9. 1-40.] 26.

39 The decision was not a Supreme Court decision but a first instance decision, which has
not been appealed by the plaintiff and as such may only be taken into account only with
reservation as reference. F. Petrik (1991) 31.

40 Eorsi (1985) 65. If the person who has to use the diversion suffers damages in an acci-
dent cannot be compensated on the base that he would not have been involved in an ac-
cident if he had not been forced to use the alternative route, because the link of causation
is abnormal and is outside of the ordinary probability 63.
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There are cases where the aggrieved party suffers harm as a result of reliance
on data, information or professional services of the tortfeasor in a situation
where the tortfeasor provides the data, information or services on the basis of
a contract with another party but not with the plaintiff.*! According to Hun-
garian tort law these cases seem to fall under the normal liability test without
special limitations, at least as far as only a limited number of possible plain-
tiffs are involved. If the lawyer causes harm e.g. by composing an invalid con-
tract he shall be liable toward his clients for breach of contract, towards other
parties the lawyer shall be liable on the ground of torts.*> On the basis of the
proportionality doctrine the compensation would be limited if the person who
provided false information or caused harm otherwise to third parties outside
the contractual relationship acted with a low degree of negligence. Presuma-
bly this would be the case if investors and market operators would sue the ac-
countant who provided falsely calculated and published balance sheets which
the buyers relied on before they decided to buy the shares.

To sum up pure economic loss is not a special type of damage (or loss) in
Hungarian tort law and cases of pure economic loss are not addressed under a
common heading in Hungarian tort law theory and practice. The cases known
»pure economic loss” are causation problems. One cannot say that there is a
general policy for restricting or rejecting claims in pure economic loss cases,
albeit in theory and literature a strong limitation is suggested and such ap-
proach is followed — but not in every respect — by courts.

The court practice is consequent in that the amount of damages must be
proven by the plaintiff,* and there is only possibility to award so called gen-
eral damages if it is per se impossible to prove the amount of damages. If the
plaintiff fails to prove the amount of damages (the exact loss) despite it being
objectively possible the claim will be rejected.

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free also recognized as compensable, or is proof of actual
admixture required?

The question has two aspects: one regards the concept of damage, the other
the problem of causation. In the context of the concept of damage, if the loss

41 Palmer/Bussani: 13. and see also: van Boom 19. A typical illustration here may be the
facts of the English cases Hedley Byrne & Co. v. Heller & Partners [1964] AC 465 to
the liability for negligent misstatements (See for detailed analysis: B.S. Markesinis/S.F.
Deakin: Tort Law 3rd ed. Oxford, 1993, p. 86. et seq.) and to the liability for profes-
sional services toward third parties White and another v. Jones and others [1993] All ER
(CA) 481.

42 Eorsi (1966) no. 254.

43 BH2003. 249 (Legf. Bir. Gf. VI. 30.036/2002. sz.) EBH2001. 544 (Legf. Bir. Gfv. II. 30.
016/2001. sz.) BH2000. 541 (Legf. Bir. Pfv. III. 23.402/1998. sz.) Supreme Court deci-
sions.
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of the farmer — e.g. the radical depression of business — is proven, it is a dam-
age that may be recognized as compensable loss regardless of what the secon-
dary underlying reason is behind that. Neither tort law regulation nor underly-
ing doctrines allow such distinction if damage (loss) is proven. In the context
of causation there is a distinction between the two situations. If there is an ac-
tual admixture, the causation is direct. If actual admixture is not proven but
the reason of the business’s depression is a customer’s fear that his products
are no longer GMO free the causation is indirect (more remote) since the
cause of the loss seems to be more the fear than the existence of GMO culti-
vation in the surrounding area. In case of actual admixture the courts would be
much more ready to award compensation than in cases of customers’ fear that
products are no longer GMO free.

(c) Where does your legal system draw the line between compensable and
non-compensable losses? Are, for example, losses of farmers in a region
covered where the crops of only one of them have been contaminated, but
where consumers fear that the entire region is affected?

I think that it is not possible draw such a line between compensable and non-
compensable losses in an abstract sense. In principle, all the damage shall be
compensated that is in causation link with the tortfeasor’s wrongful conduct
except liability is limited on grounds of risk allocation policy. What may
make a difference here again is that the loss of the farmer whose crops have
been contaminated is a direct one, while the damage of others who suffer loss
because of customers’ fear is indirect. In cases of indirect causation courts
may establish that causation is too remote and may limit liability even if in
principle there is no distinction between direct and indirect causation. The
more indirect causation is and the more vague the boundaries of risk and in-
calculable the losses are the more the courts would be willing to limit liability
on grounds of too remote causation.

(d) Which are the criteria for determining the amount of compensation in
general?

Since Hungarian tort law follows the principle of full compensation, the actual
net damage and lost profits shall be calculated. On the other hand, the law
does not allow overcompensation: to award compensation above loss would
result in unjustified enrichment of the victim that shall be avoided. If the
products become unmarketable, the lost profit shall be compensated. If there
is depreciation in value but products are marketable, only depreciation shall
be compensated. If there are costs of breach of contract (e.g. penalty has been
paid) it must be compensated as well.
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(e) Is there a financial limit to liability, or is there any rule to mitigate
damages once liability is established?

There is no financial limit to liability in Hungarian tort law (neither in general
nor for the specific cases covered by this project). There is, however a possi-
bility to mitigate damages once liability is established: according to § 339
subpar. (2) of the Hungarian Civil Code the court may mitigate the tortfea-
sor’s obligation to pay damages on equitable grounds. This may be done on
discretionary basis. Since this possibility is not actually applied in court prac-
tice there are no guidelines or principles which could be formulated to give a
picture on court practice regarding this provision. Since equity is not accepted
as a general clause (neither as a general principle) in Hungarian private law, it
is very hard to give a correct possible content of this rule.

(f) Are operators under any general or specific duty to obtain liability
insurance or to provide for other advance cover for potential liability?

Such duty is only under specific regulation and for activities specified in regu-
lation such as compulsory third party insurance of motor vehicle operators or
an obligation to provide security for those who pursue an activity that may
cause environmental damage under environmental protection legislation. For
gene technology activity there is not such compulsory insurance.

(g) Which procedures apply to obtain redress in such cases?

There is no specific procedure to obtain redress in areas where such a system
is working. Redress is covered by insurance law regulation or under general
rules of private law.

(h) Are there any general compensation schemes that may be applicable in
such cases, and how do they operate?

There are no general compensation schemes that may provide useful informa-
tion for this project.

[11. Sampling and testing costs

1. Arethereany specific rulesin your jurisdiction which cover costs
associated with sampling and testing of GM O presencein other products,
either in the case of justified suspicion of GM O presence or in the case of
general monitoring?

There is no specific regulation covering these costs in Hungary yet. There is

general regulation for fees to be paid for official food control [Ministerial De-
cree no. 89/2005 (X.11.) FVM-EiM-ICsSzEM-PM]. The whole regime in
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Hungary for regulation of producing and distributing GMO products is rela-
tively new; the detailed procedure for permitting and monitoring such activi-
ties has been coming into force in the last two years.

2. If there are no specific provisions, arethere industry-based rules? Or
do general rules apply?

I do not know any industry-based rule covering this. The general rule is that if
someone wants to get a qualification for a product or to get permission for
putting into circulation a product and it is necessary to prove that it does not
contain any GMO the costs must be borne by him. There is not any state or
private funds for covering such costs.

3. Aresuch costsrecoverable only if thetests prove actual GMO
presence, or even without such outcome?

I do not know any specific regime for providing right of recovery of costs if
the tests prove actual GMO presence.

V. Cross-border issues

1. Arethereany special jurisdictional or conflict of lawsrulesin force or
planned in your jurisdiction which apply to harm of the kind described in
theintroduction to this questionnaire, or arethere any other specific
provisions aimed at resolving cross-border cases?

There are no special jurisdictional or conflict of laws rules in force (neither do
I know whether there are any planned as yet) which apply to harm of the kind
described in the introduction to this questionnaire. I think that such a regula-
tion would come with a specific national regulation.

2. If there are no such specific rules, how would the general rules of
jurisdiction and choice of law apply to cases of such kind in your
country?

The general rules of private international law and the law applicable to torts
would be applied. According to § 32 of Law Decree No. 13 of 1979 on Pri-
vate International Law for non-contractual liability the law according to the
place and time of the tortfeasor’s conduct or omission shall be applied. If it is
more advantageous to the victim, the law of the state shall be applied where
the harm occurred. If the tortfeasor and the victim are resident at the same
state, the law of this state is to be applied. If the parties ask for disregarding
the applicable law, the Hungarian law shall be applied (§ 9 of the Law De-
cree).
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12. IRELAND

Raymond Friel

I. Introduction

There is no specific liability regimen with respect to GMOs in Ireland, nor is
there any pending legislation to create such a unique system of liability.
Whilst legislation exists to provide for the extensive regulation of GMO pro-
duction in accordance with European provisions,! the basis of liability for
harms arising from GMO production is primarily that of the law of tort as
found in the common law. In brief, liability for the escape of GMOs that
might cause harm to non GMO production can be based on actions in nui-
sance, negligence or the doctrine of Rylands v Fletcher, none of which pro-
vides an absolute or certain remedy. In fact it is likely that the common law
provides no satisfactory remedy for such events, both due to procedural and
substantive limitations within the legal process. Procedurally, it will be diffi-
cult to establish a sufficient causal nexus between any potential harm arising
from the escape of the GMO. Substantively, none of the legal actions outlined
really provide comprehensive coverage to a plaintiff, either because contami-
nation of neighbouring crops with GMOs does not constitute a breach of the
duty between plaintiff or defendant or even where it does constitute a breach,
the harm suffered is most likely of a type which is not compensatable.

I1. General Liability
1. Statutory Regulation

Before outlining in detail the possible common law actions that might be
available for the release of GMOs into the environment, it is important to
make the point that although the existence of the regulatory framework for
GMOs does not provide a framework for liability, it is also clear that where
these regulations have not been complied with, both the government agency?
and the originator of the GMO may be liable for breach of statutory duty. This
potential action does not provide a framework for liability in its own right.
However, it can be used to found liability as part of the general system of tort
liability. For breach of statutory duty to be actionable where the statutory pro-
vision itself does not make breach actionable, then ,,where an obligation is
created but no mode of enforcing its performance is ordained, the common

1 SINo 73/2001 Genetically Modified Organisms (Contained Use) Regulations 2001.
2 Under the SI, the Environmental Protection Agency is the designated government
agency with responsibility.
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law may, in general, find a mode suited to the particular nature of the case.”
In M’Daid v Milford Rural District* the Irish courts have held in order to be
actionable the plaintiff must be (i) a member of the class that the statutory
provision was designed to protect and (ii) have suffered harm over and above
that incurred by other members of that class.> This will require a judicial in-
terpretation of the class being protected by the legislation. If the court views
that the GMO statutory provisions are designed to protect the general public
and not specifically the farming community, no liability will attach for a
breach of these provisions.® In truth, given the explanatory memorandum to
the statutory instrument, combined with the European rationale for the legisla-
tion, it seems clear that the intent is to protect the general public and is not
confined to specific classes therein. Given that, it is submitted that at this
point in time, an action for breach of statutory duty in this area is not sustain-
able.” In that event only the standard common law actions are pertinent to the
problem at hand. It is these which will be dealt with in detail.

2. Causation
(a) Causal link

The establishment of a causal link, whether the action is based on nuisance,
the rule in Rylands v Fletcher or negligence, remains fundamentally the same.
The plaintiff must establish that the acts of the defendant caused the harm
arising to the plaintiff. This requires that the evidence show that the harm was
caused as a matter of fact by the defendant. The standard test is the so-called
‘but for’ test: would the harm not have occurred ‘but for’ the actions of the
defendant. In Barnett v Chelsea and Kensington Hospital Management Com-
mittee® despite the proven negligence of the hospital, the case was dismissed
when it was revealed that the plaintiff would have died even if the hospital
had not been negligent. The facts had failed the ‘but for’ test with respect to
the hospital’s negligence. Similarly, in Kenny v O ’Rourke® although the plain-

3 Doe d. Bishop of Rochester v Bridges (1831) 1 B&Ad 847, 849; [1824] All ER Rep 167,
170.

4 [1919]21R 1.

5 The modern English formulation uses these criteria as alternatives, whereas the Irish
judgment appears to use them as cumulative. The better view is that the criteria are cu-
mulative in an Irish setting, absent any Irish court pronouncement on more recent Eng-
lish jurisprudence, but cf Quill, TORTS IN IRELAND, 2™ ed, pp 132-140.

6 Daly v Greybridge Co-operative Creamery Ltd [1964] IR 497; see also Atkinson v New-
castle & Gateshead Waterworks Co (1877) 2 Ex D 441.

7 Even if that is not the case the plaintiff in such a case will have difficulty in establishing
the second criteria, namely that he has suffered harm over and above that suffered by
others in the class. The plaintiff essentially must establish that the harm he or she has
suffered is ‘different’ from others in the class, a difficult burden on likely GMO facts.

8 [1969] 1 QB 428.

9 [1972] 1R 339.
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tiff had fallen from a defective ladder, the defendant manufacturer was held
not liable where the reason for the fall was that the plaintiff had leaned over
too far from the ladder.

Where there are a number of potential causes which gave rise to the harm and
the plaintiff is unable to establish with certainty which of them caused the
harm, then the plaintiff may rely upon the decision of Fairchild v Glenhaven
Funeral Services' In this case the House of Lords held that where the sources
of risk are of the same nature or type each could be held to be a cause of the
harm, essentially creating a rule of law that a material increase in risk of harm
gives rise to legal causation although it is impossible to prove factual causa-
tion. Although there is no Irish case directly on point,'! such a rule would
prove immensely beneficial in cases involving GMOs since it may be impos-
sible to prove factual causation between different sources of GMO transmis-
sion. The rule in Fairchild would enable a plaintiff to establish cause simply
by showing that the defendant’s actions materially increased the risk of harm,
without establishing that the defendant’s acts were the ‘but for’ cause of the
event. Whether or not Fairchild, with its far reaching implications across the
broad spectrum of tort actions, will be followed in Ireland remains to be seen.

It should be noted that while proving factual causation is essential, it is only
the first stage in establishing legal liability. Liability may be denied if the fac-
tual cause is considered too remote. Remoteness essentially covers legal cau-
sation. Although the defendant may be the factual cause of the harm, not
every such cause will give rise to liability. At some point the gap between the
cause and the harm is such that the law will not impose liability. The applica-
tion of legal causation is complex since it involves issues of policy, justice
and fair play. It also requires a very concise analysis of what harm the plain-
tiff is claiming has occurred.

The traditional formulation for remoteness was the so-called direct conse-
quence rule outlined in Re Polemis.'> Under this formulation the test was
whether or not a reasonable person would have foreseen any damage to the
plaintiff. If so, then the defendant would be liable for all damages arising as a
direct consequence of his or her acts, even if a reasonable person would not
have foreseen such consequences. Reasonableness therefore goes towards
culpability not consequences or compensation. This formulation was criti-
cized and no longer appears to represent good law.

10 [2003] 1 AC 32.

11 Although see an earlier case of Best v Wellcome Foundation [1993] 3 IR 421 which
seems to cast doubt on any such rule of law, preferring instead to rely upon the tradi-
tional principles of causation; see generally Quill, TORTS IN IRELAND, 2™ ed. 2004.

12 [1921] 3 KB 560.
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In The Wagon Mound'® the court held that the better test was that the defen-
dant would be liable for all damage that could have been reasonably foreseen
as arising from the defendant’s actions. This places reasonableness at the heart
not only of culpability but also consequences and compensation. It appears
that this approach is to apply not merely in negligence actions but also in nui-
sance.

There are a number of points that arise from the rule in The Wagon Mound.
First, it is not necessary that the exact extent or form of the damages be rea-
sonably foreseen. All that is required is that the harm foreseen falls within the
general range of that which occurred. Second, the defendant will be liable
even where the harm caused is of a significant and unusually high pecuniary
value and the defendant cannot claim that such damage could not have been
reasonably foreseen. Third, the test is modified by the egg shell skull rule.
Under this rule, the defendant must take his or her victim as they find them
and the defendant cannot argue that the plaintiff’s condition was unforesee-
able. Finally, novus actus interveniens can operate to break the chain. Novus
actus occurs where there is an intervening act either from a natural event or
from the act of a third party or indeed the plaintiff, which is of a sufficient na-
ture to end the liability of the defendant.

Where a GMO escapes into the environment the question will be whether or
not such an escape gives rise to any reasonably foreseeable harm to its
neighbours. If it does, it will not matter whether or not the harm suffered may
be greater because the plaintiff is, say, an organic farmer. But as a corollary, it
is insufficient to establish that the escape of the GMO presents reasonably
foreseeable harm to organic farmers only. The true question is whether the es-
cape itself can give rise to foreseeable harm. In essence however, this remains
an issue of policy. Doubtless, the existence of a GMO farm in the midst of an
area of organic farming will give rise to reasonably foreseeable harm from an
escape but where the GMO farm is located in a traditional farming area, then
the escape of GMOs will not necessarily give rise to foreseeable harm. More-
over, mandatory requirements to label general produce with the amount of
GMOs contained may further alter this picture and provide reasonably fore-
seeable harm for the escape of GMOs which contaminate traditional farming
produce.

(b) Burden of Proof
The burden of proof in causation lies on the plaintiff as the assertor of the
wrongdoing.'* The plaintiff must establish factual cause on the balance of

probabilities, that is to say that the plaintiff’s assertion is more likely to be
true than not. Where there is an alternative possibility that can equally explain

13 [1961] AC 388.
14 Hanrahan v Merck, Sharpe and Dohme [1988] ILRM 629, 634-5.
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the cause of the events, the court has held in O Reilly Brothers (Quarries) Ltd
v Irish Industrial Explosives' Ltd that the plaintiff has not discharged his or
her burden of proof. In that case, the court was of the opinion that the cause of
the harm could equally have arisen from the defendant’s explosives or from
abnormalities in the rock into which the explosives were being inserted.

In rare circumstances, the burden of proof can switch to the defendant; in
particular the doctrine of res ipsa loquitur can be used in negligence actions to
require the defendant to disprove his or her negligence. Simply put, the doc-
trine of res ipsa loquitur permits the court to draw an inference of negligence
against the defendant without requiring the plaintiff to prove all the necessary
details. The doctrine requires that (i) the thing causing the damage is under the
control of the defendant and (ii) that the events complained of would not have
occurred in the ordinary course of things without negligence.

In Lindsay v Mid-Western Health Board'® a child went into hospital to have
her appendix removed and never recovered consciousness. In adopting the res
ipsa principle, the court seemed to suggest that the principle would not merely
remove the burden of proof with respect to negligence but also the require-
ment to establish any causal link. If that is the case it represents a significant
extension in Irish law to the traditional view of res ipsa. Although the subse-
quent case of Quinn v South Eastern Health Board'” appears to confirm this
extension to cover not merely negligence but cause, Murphy J in Cosgrove v
Ryan'® specifically limited the application to issues of negligence. In the ab-
sence of a definitive view from the Supreme Court, the issue remains clouded.
From the perspective of GMO liability, if the doctrine were to remove the
need to establish causal factors, then the application of this doctrine would
immensely strengthen the hands of the plaintiff.

For res ipsa to apply, the plaintiff must show that the defendant is in control
of the events. Thus in Easson v LNE Rly" the court held that the corridors of
an express train from London to Edinburgh could not be said to have been un-
der the control of the railway operator and the accidental opening of a door
could have been caused by the interference of other passengers as much as
through the actions of the railway company. Even if control by the defendant
is proven, it requires that the acts complained of would, in a common sense
way, not have happened other than through the negligence of the defendant.
Thus two trains belonging to the same railway company will not normally col-
lide without negligence on the part of the company.?’ From the perspective of

15 Unreported SC, 27 February 1995.

16 [1993] 2 IR 147.

17 Unreptd HC 22 March 2002.

18 [2003] 1 ILRM 544.

19 [1944] 2 KB 421.

20 Skinner v LG&SC Rly (1850) 5 Ex 787.
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GMOs a defendant may argue that once planted, a GMO is no longer suffi-
ciently under the control of the defendant, inasmuch as that its escape may
arise from natural acts over which the defendant is helpless. If the argument
succeeds, and there is merit to it, then the doctrine cannot apply and the bur-
den of proof will remain with the plaintiff.

It is important to understand that the effect of the doctrine is simply to create
an inference of negligence such that, in the absence of rebuttal by the defen-
dant, the court is entitled to make a finding of negligence without any further
evidence. A number of points need to be noted. First, the doctrine is permis-
sive, not mandatory. It is perfectly possible for a court to hold that notwith-
standing the doctrine, the plaintiff has failed to satisfy the burden of proof de-
spite the inability of the defendant to rebut the inference of negligence.?! Al-
though this is unlikely, it is possible. Second, it is open to the defendant to
present evidence that the cause of the events arose other than through their
negligence: for example, by the deliberate act of a third party. However, the
burden facing the defendant is considerable once an inference of negligence
has emerged. In Henderson v Henry E Jenkins & Sons** the defendant proved
that a brake hose pipe had been regularly visually inspected and maintained. It
had failed due to a flaw that was only discoverable if the hose pipe had been
removed and inspected internally. Neither the manufacturers nor the relevant
state agencies required such removal. The court held that the defendant had
not rebutted the inference of negligence since it had not produced additional
evidence to show that nothing abnormal had occurred in the life of the vehicle
that would have led to the extensive internal corrosion of the hose pipe.

(¢) Multiple Causes

Where it is suggested that there is more than one cause to the harm, much
hinges upon whether the causes of harm arise from tortious acts or other acts,
such as the vicissitudes of life. In Baker v Willoughby,? the plaintiff suffered
injury to his leg as a result of the first defendant’s negligence. Before the trial
however, the plaintiff was a victim of an armed robbery during which he lost
the injured leg. At trial the first defendant sought to have the quantum of
damages limited to the period between the injury arising to the leg and the leg
being amputated. The House of Lords rejected this argument holding that the
removal of the leg arose from two concurrent causes: the injury by the defen-
dants and the wound by the armed robbers. However, the ruling in this case
has been undercut substantially by the subsequent case of Jobling v Associ-
ated Dairies.** In that case the plaintiff suffered an injury to his back due to

21 Ng v Lee [1988] RTR 298 holding by the Privy Council that the doctrine does not shift
the burden of proof but simply provides for an inference of negligence.

22 [1970] AC 282.

23 [1970] AC 467.

24 [1982] AC 794.
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the negligence of the defendant. However, again before the case came to trial,
the plaintiff was diagnosed as suffering from a condition known as myelopa-
thy. The court held that this was a vicissitude of life such as to supervene the
defendant’s negligence. Even if the plaintiff had not suffered as a result of the
defendant’s negligence he would still have contracted the myelopathy. To
hold the defendant ,,in this situation, liable to pay damages for a notional con-
tinuing loss of earnings attributable to the tortious injury, [would be] to put
the plaintiff in a better position than he would have been if he had never suf-
fered the tortuous injury.?”

There has been some debate over whether or not the two cases can be distin-
guished on the basis that Baker concerns successive tort actions which can be
treated as concurrent causes whereas Jobling concerns a tort action followed
by a non-tortious act, where the subsequent event operates to break the causal
link. In L v Minister for Health and Children®® prior to 1983 the applicant was
infected with Hepatitis C during treatment for a moderate case of Haemo-
philia A. In 1997 the applicant was involved in a serious road crash requiring
the amputation of a leg. The court held that a tort should not be regarded in
the same manner as a vicissitude of life.

For GMO purposes the principle difficulty will be establishing the source of
the GMO contamination since, while the origin of the harm will almost cer-
tainly come from within all GMO producers, establishing which particular
producer is the causal source of the harm will be exceptionally difficult if not
impossible. Mere proximity with the plaintiff can hardly be said to be deter-
minative given the possible methods of transmission. However the Civil Li-
ability Act 1961, s 11(3) provides that ,,where two or more persons are at
fault and one or more of them is or are responsible for damage while the
other or others is or are free from causal responsibility but it is not possible
to establish which is the case, such two or more persons shall be deemed to be
concurrent wrongdoers in respect of the damage.” Essentially this means a
plaintiff may join all GMO producers, thus rendering them all liable despite
the inability to prove cause against all of them. Whether such an approach is
sustainable remains untested and s 11(3) has had little practical application in
Irish courts. However, the potential is there.

Where a defendant is found to be the cause, both in fact and at law, for some
of the harm to the plaintiff, then he or she will be jointly and severally liable
for the full damages owed to the plaintiff, including those caused by his or her
co-defendants.

25 [1982] AC 794, 820.
26 [2001] 1 IR 745.
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3. Standard of Liability

There are a number of possible grounds for liability attaching to the accidental
escape of a GMO into non-GMO production:

I. Nuisance

II. Rylands v Fletcher

III. Negligence.

Each cause of action will be dealt with in more specific detail.

(b) Nuisance.

Nuisance is divided into two categories, public and private nuisance.

Public nuisance concerns actions that affect the lives of a class of people,
whereas private nuisance covers those acts that unlawfully interfere with the
use or enjoyment of land, or some right over or in connection with it.

Although generally, public nuisance is a criminal action, the Attorney-General
may at his absolute discretion, following information received from a member
of the public, seek a private injunction against the defendant, in what is
known as a relator action.

Moreover, in public nuisance, a plaintiff may sue in tort provided that they
can establish particular damage over and above that which has been suffered
by the public at large. The distinction is best illustrated in the case of Tate &
Lyle Industries v GLC* where silting of a river bed, which was caused by the
defendant’s actions, resulted in the plaintiff’s large vessels being unable to ac-
cess a jetty until the riverbed was dredged. The plaintiff’s action in private
nuisance was dismissed because they had no private right in the river bed.
However, their action in public nuisance succeeded since there was a public
right to safe navigation of the river and they had suffered more than the ordi-
nary public.

There are therefore significant overlaps between an action in private nuisance
and one in public nuisance giving rise to particular damage to the plaintiff.
Moreover it is often the case that the same set of facts may give rise to a li-
ability in both public and private nuisance actions. However, the key element
is that a public nuisance does not require the plaintiff to have any interest in
the land whereas, with exceptions, the plaintiff must establish an interest in
the land in private nuisance actions.

27 [1983] 2 AC 509.
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It is not appropriate to talk about liability in nuisance as being either strict,
absolute or fault based, although its closest approximation is that of strict li-
ability. The basis for liability in nuisance is whether the conduct of the defen-
dant has been reasonable or not. Living in an organized group such as modern
society requires some degree of compromise and so it is not every act of the
defendant that interferes with the rights of the plaintiff that will give rise to li-
ability. The test is first, whether the interference is excessive by any standards
and second, if the interference is not so excessive, whether the defendant has
taken reasonable steps to reduce as far as possible the level of interference
with the plaintiff’s rights. If the interference is excessive by any standards,
then the fact that the defendant has taken all reasonable care provides no de-
fence. On the other hand, whether the defendant has taken sufficient steps to
reduce the interference is based on what is reasonable in all the circumstances.
Although there is no universal formula that will dictate whether the steps
taken have been reasonable, there are a number of criteria through which it
can be analysed:

(i1) Nature of the locality

In Sturges v Bridgman®, the court held that ,, What would be a nuisance in
Belgrave Square would not necessarily be so in Bermondsey” This is not to
say that the nature of the locality is immutable. Thus for example, in Gilling-
ham Borough Council v Medway (Chatham) Dock Co. Ltd®® the court held
that planning permission for the establishment of a commercial dock which
was to operate on a round the clock basis was sufficient to change the nature
of the locality and thereby dismissed the claim for public nuisance arising
from the heavy goods vehicles that caused serious disturbance to a nearby
residential neighbourhood. Although the planning permission was not equiva-
lent to statutory authority it was sufficient to alter the nature of the locality
and the nuisance had to be adjudicated in that light.

In O’Kane v Campbell?' the court held in favour of the plaintiff for nuisance
arising from a 24 hour shop located at the intersection of a busy thoroughfare
and a quiet residential street. It appears that the court was swayed by the spill
over from the thoroughfare to the residential street, which was caused exclu-
sively by the defendant’s operation.

As was observed earlier with respect to remoteness of damage in the causal
section above, the introduction of GMO production in an area dominated by
organic farming will clearly provide a locality issue. On the other hand, the
introduction of GMO production into a locality where both traditional and or-

28 (1879) 11 ChD 852.
29 Ibid, at 865.

30 [1993] QB 343.

31 [1985] IR 115.
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ganic farming takes place will create a completely different locality issue.
Moreover there is an argument that once GMO production has been estab-
lished within the jurisdiction, this itself, given the potential transmission pos-
sibilities, creates the entire jurisdiction as a single locality.

(iii) Utility of the defendant’s conduct

Although there are limits to this, it is a matter of common sense that the lower
the utility of the defendant’s conduct, the more likely that an action in nui-
sance will succeed. Thus, the rattle of an early morning delivery of milk by
the milkman is of a qualitatively different nature than the same amount of
noise made by drunken neighbours. Courts are nonetheless generally slow to
sanction such interference based on the utility of the defendant’s conduct
alone since it cannot be right that an individual should carry the burden of the
nuisance for the benefit of society in general. In one extreme case, Bellew v
Irish Cement Co*? the Irish court ordered the closure for three months of the
only cement factory in Ireland despite a chronic need for cement for domestic
building. For GMO production, questions of utility encapsulate issues of pol-
icy in a way not previously found in nuisance actions. Is GMO production
useful, or is its usefulness outweighed by the potential risks? To date the
courts have not had to decide upon this.

(iv) Abnormal Sensitivity

Generally speaking, no account is taken for the abnormal sensitivity of the
plaintiff. Thus in Robinson v Kilvert*? the court dismissed a claim of nuisance
by stating that ,, ...a man who carries on an exceptionally delicate trade can-
not complain because it is injured by his neighbour doing something lawful on
his property...” However, liability may arise if the defendant fails to take rea-
sonable and practical precautions to avoid the damage without appreciable
prejudice to his own interest.>* Where nuisance is established, damages will
extend to delicate and sensitive operations.?®

It is probably apposite to note in a context of liability for GMOs, that there is
no liability in nuisance for so called historic pollution, that is where the act
complained of was thought to be harmless but which subsequent investigation
has found to be otherwise. In Cambridge Water®® the court dismissed the case
against the defendants for contaminating the ground water since at the time,
there was no scientific knowledge that the contaminant, PCE, was not readily
soluble in water, after all it readily evaporated harmlessly into the air. Note

32 [1984] IR 61.

33 (1889) 41 ChD 88.

34 Gandel v Mason [1953] 3 DLR 65.

35 McKinnon Industries v Walker [1951] 3 DLR 577.

36 Cambridge Water Co v Eastern Counties Leather plc [1994] 2 WLR 53.
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also that where the danger has been created innocently by the defendant, he or
she will not be liable for any subsequent harm where the danger remains on
the defendant’s land. Thus in the Cambridge Water case there can be no li-
ability for the PCE in the groundwater, since this was now a state of affairs
that had passed beyond the control of the defendants.

There are a number of specific defences to an action for nuisance. Where the
nuisance arises by an Act of God, such as severe weather, then this is likely a
defence.?” However, to qualify as an Act of God, the event claimed of must be
of an exceptional and unprecedented nature.®® Consent as distinct from toler-
ance of a nuisance is also a defence.

Further, the defendant may try to claim that the nuisance arises from matters
outside of his or her control, although the experience has been that the courts
have been reluctant to provide a generous application to this defence. Thus in
Goldfarb v Williams & Co* the court held a landlord liable in nuisance where
the second floor of the premises had been rented to a nightclub whose noise
caused harm to other tenants. The court stated that the nuisance arose as an
inevitable consequence of using the premises for which it had been let. Like-
wise in O’Kane v Campbell*® the court held the defendant shopkeeper liable
for the nuisance caused by his customers. Thus it seems that in an action for
GMO liability, it is no defence that the defendant landowner did not originate
the nuisance (e.g. the land was leased to another) provided that the escape of
the GMO and resultant harm is an inevitable consequence of the use to which
the land has been put.*!

From the perspective of GMOs, in Allen v Gulf Oil Refining Ltd** the court
confirmed a defence of statutory authority. In essence, this defence operates
where the defendant can establish that the nuisance arises as a natural conse-
quence of the authorized activity.** However the defence is not absolute: it
will only apply where the defendant can establish that the nuisance could not
be avoided by the exercise of all reasonable care. However, in Marcic v
Thames Water Authority** the court held that where a statutory obligation was
placed on the defendant then the law on nuisance could not impose obliga-
tions inconsistent with that statutory obligation. Although the case can be read
sui generis, or more likely confined to those situations where the defendant is
under a positive statutory obligation to undertake certain activities, some of

37 Transco v Stockport MBC [2004] 1 All ER 589.

38 Greenock Corporation v Caledonian Rly [1917] AC 556..

39 [1945] IR 433.

40 [1985] IR 115.

41 Note that this is different from the issue of control referred to in the doctrine of res ipsa
locquiter discussed above in the causation section.

42 [1981] AC 1001.

43 Manchester Corporation v Farnworth [1930] AC 171.

44 [2003] 3 WLR 1603.
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the judgments seem to go beyond this. In particular, Lord Nicholls indicated
that once a parliamentary scheme had been introduced then parliament had
undertaken the necessary balancing of competing interests such as to render
an action in nuisance inappropriate.

(c) Rylands v Fletcher

Nuisance is closely related to a similar doctrine known as Rylands v Fletcher.
In fact one view is that nuisance relates to an ongoing state of affairs whereas
the rule in Rylands operates for a single act.*> Whether or not this is a fully
accurate description, it is true to say that Rylands actions almost always con-
cern single events. It is particularly appropriate where the harm is not foresee-
able and this is much more likely when dealing with a single event than when
dealing with an ongoing state of affairs.

In the case of Rylands v Fletcher*® the defendant was constructing a water
reservoir for his mill. During the course of excavations, the defendant became
aware of mine shafts that were blocked with earth. Unbeknownst to the de-
fendant, these mine shafts linked up with the mine shafts of the plaintiff, his
adjoining neighbour. When the reservoir was filled with water, the pressure
blew the earth free and flooded the plaintiff’s mines. As an action in nuisance,
the plaintiff could not succeed. The harm, both in terms of culpability and
consequence, was not foreseeable. Nonetheless, the court held for the plaintiff
rendering the defendant liable. The basis for liability was a distinct action
from nuisance and, as the facts indicate, was based on strict liability. Essen-
tially, the doctrine states that any one who ,.for his own purposes brings on his
lands and collects and keeps there anything likely to do mischief if it escapes,
must keep it in at his peril, and if he does not do so, is prima facie answerable
for all damage which is the natural consequence of its escape.”’ Over time,
the doctrine has been confined to the collection of things that constitute a non-
natural use of the land and does not cover those things which would naturally
be collected on land. Thus for example in Rickards v Lothian®® the court held
that ordinary domestic water supply was not a non-natural use of land,
whereas in Rylands itself, the creation of a water reservoir was held to consti-
tute a non-natural use. In the Irish case of Victor Weston (Eire) Ltd v Kenny,*
the plaintiff occupied a floor of the building owned by the defendant. The de-
fendant had retained the floor above the plaintiff. The plaintiff’s floor was
flooded from an escape of water from the ordinary water supply to the floor
above the plaintiff which was under the control of the defendant. The court
held that the defendant was not liable in these circumstances. Although the

45 A-G v PYA Quarries Ltd [1957] 2 QB 169.

46 [1868] LR 3 HL 330.

47 Taken from the Court of Exchequer decision, reported at (1866) LR 1 Ex 265, 279-280.
48 LR 1 Exch 265.

49 [1954] IR 191.
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case could have been decided by following the ruling in Rickards, the court
instead based its judgment on the fact that the plaintiff had implicitly con-
sented to the bringing of the water supply into the building and the defendant
had not been negligent in its escape.

The status of the doctrine has been in dispute. Although the courts have held
that the doctrine emerged as the application of a general rule of strict liability
in nuisance actions involving an isolated incident,’ there is still general
agreement that it now stands as an independent cause of action, alongside nui-
sance.’! However, the number of successful claims under Rylands has been
very small since its inception.

The major difficulty in establishing an action under Rylands lies in proving
non-natural use. In Transco v Stockport MBC, Lord Bingham held that a
plaintiff who can establish that the defendant has brought or kept ,,on his land
an exceptionally dangerous or mischievous thing in extraordinary or unusual
circumstances is ... entitled to recover compensation ... without the need to
prove negligence.”?

Whether GMO production constitutes an ‘exceptionally dangerous or mis-
chievous thing’ is open to debate, and in fact is at the core of the argument on
GMO production. Courts may be slow to resolve this issue since it straddles
the line between law and policy. In such a contentious policy area, Irish courts
are more likely to avoid a direct application of the doctrine. One argument
that may be more viable is where the introduction of GMO production is
unique within a given area. In that manner, its uniqueness, particularly in an
area where organic farming is prevalent, may constitute an exceptionally dan-
gerous or mischievous thing. As GMO production becomes more common, it
is less likely that this will be the case.

(i1) Defences

Although liability in Rylands is termed strict, there are a number of defences
that might arise. First, statutory authority may render the defendant immune
from liability under Rylands unless the statute expressly states otherwise. This
is wider than the defence under nuisance, since it would cover not merely
situations where there is a statutory obligation on the defendant but would ex-
tend to include those circumstances where the activity is licensed either gen-
erally or specifically. Provided the defendant operates within the ambit of the
authority, then liability will be confined to that given under the statutory au-
thority, provided there is no negligence.

50 Cambridge Water Co v Eastern Counties Leather plc [1994] 2 WLR 53.
51 Transco v Stockport MBC [2004] 1 All ER 589.
52 [2004] 1 All ER 589 at 597.
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Acts of God or other third parties will also operate to exclude liability under
Rylands. In Carstairs v Taylor>® the court held that the doctrine would not ap-
ply where the escape occurred due to a rat gnawing a hole in a wooden box.
However, the acts of the third party must be unforeseeable. If the act of the
stranger could reasonably have been foreseen, the defendant will still be li-
able.>*

In Nichols v Marsland®® an exceptionally heavy rainstorm was determined to
be an Act of God which avoided liability in Rylands.

Neither Act of God, nor third party intervention, at least where such third
party is an act of nature, is likely to provide any comfort for a defendant GMO
producer.

(d) Negligence

An action for negligence requires that the plaintiff establish a duty of care
exists between the plaintiff (either personally or one which applies to a class
of persons of whom the plaintiff is one), that the defendant has breached the
standard of care in the relationship and that this breach has given rise to a
compensatable harm. Each of these elements will be discussed in further de-
tail in the context of GMO liability.

Establishing a duty of care between the plaintiff and defendant is based on the
classic formulation in Donoghue v Stevenson.>® The judgment of Lord Atkin
states that a duty of care arises when ,,persons who are so closely and directly
affected by my act that I ought reasonably to have them in contemplation as
being so affected when I am directing my mind to the acts or omissions which
are called into question.’”” Although the elaboration of this principle has
proved somewhat problematic, it is clear that establishing a duty of care re-
quires foreseeability of harm and proximity of relationship combined with
policy considerations. Negligence actions, although treated as a homogenous
group, therefore, tend to arise sui generis on their particular facts. Thus while
there is sufficient precedent to hold that a lawyer owes a duty of care to a cli-
ent, the existence of a duty of care in novel situations requires argument by
analogy.

The closest analogy with respect to GMO liability arises from an Australian
case, Perre v Apand Pty Ltd>® where the defendant farmer introduced bacterial

53 (18710 LR 6 Ex 217.

54 Northwestern Utilities v London Guarantee and Accident Co Ltd. [1936] AC 108.
55 (1876) 2 ExD 1.

56 [1932] AC 562 580 (HL).

57 Ibid, at 580.

58 [1999] HCA 36, 165 ALR 606.
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wilt onto the farm of the plaintiff. The court held that there was a duty of care
owed by the defendant to those potato farmers within a 20 mile radius of the
defendant’s property. The duty was not easy to establish, and the court held
that the duty could not be owed to the entire world. Instead, it limited the duty
to a class of persons who were exposed to the direct consequences of the acts
of the defendant: namely, those farmers who had previously exported their po-
tato harvest to Western Australia but were now unable to do so because West-
ern Australia forbade the importation of potatoes from farms which were
within 20 miles of land infected by bacterial wilt. One of the primary difficul-
ties facing a plaintiff in a negligence action will be to establish the limits of
the defendant’s duty of care. In Apand, the issues of foreseeability, proximity
and policy result in a highly technical drawing of the duty. One should note
that the duty did not extend to all land within a 20km radius, only that land on
which potatoes were grown. In addition, the duty was further limited to the
potatoes which were grown for export to a specific region.

Of course, even if the plaintiff can establish a duty of care, there is no liability
unless he or she can also establish that the duty of care has been breached
through the negligence of the defendant.

The defendant is not expected to guard against every conceivable type of risk
but instead is required to meet certain minimum standards, normally based on
the standard practice recognized within the industry. Thus a GMO farmer will
be held to account to a standard common to similar GMO farmers. Compli-
ance with industry standards and statutory provisions will all help rebut an ar-
gument that the defendant has breached the duty of care, but this evidence is
not determinative. Thus even if the defendant has complied with legislative
provisions, he or she may still be found to be in breach of the duty of care to
the plaintiff.>® In Hamilton v Papakura DC® the defendant’s weedspray had
contaminated the town water supply, which had then poisoned the plaintift’s
tomatoes. In dismissing the negligence claim, the New Zealand Court of Ap-
peal held that there were no grounds upon which the damage that occurred
could have been foreseeable. Essentially, although the plaintiff might be able
to establish a duty of care, he was unable to establish that the duty had been
breached since the harm was not within reasonable contemplation.

Finally, the plaintiff must establish that he or she has suffered harm. This is
not as clear as might be imagined. Although actions in negligence readily rec-
ognize physical and psychological harm, courts have been slow to recognise
pure economic loss. It should be noted that if there is any physical harm, then
consequential economic loss is recoverable. However, in the absence of any
physical harm, pure economic loss such as might arise where an organic
farmer cannot label his produce as organic because of GMO contamination is

59 Geddis v Proprietors of the Bann Reservoir (1878) 3 App Cas. 430.
60 [2000] 1 NZLR 265.
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probably not compensatable. This will be discussed in more detail in the rem-
edy section.

4. Damage and Remedies
The primary remedies available for all of the tort actions mentioned above are
(i) Damages: payment of monetary compensation for harm suffered, and

(i1) the injunction: a court order requiring that the defendant cease and desist
the harmful activity.

(b) Damages

Damages in a tort action are calculated on the basis of restoring the plaintiff to
the position he would have been in had the tort not occurred. To be actionable
the plaintiff must prove actual harm, although in nuisance actions, the infer-
ence of harm arises without the need to show proof. In many ways this means
that nuisance is actionable per se.®! The general calculation of damages in tort
law therefore is based on loss arising to the plaintiff. In GMO cases, the calcu-
lation of likely losses would include but not be limited to diminution of crop
value due to contamination, additional costs involved in satisfying any label-
ling requirements applicable to the crop, the costs of removing the contamina-
tion (if possible) and so forth. However, the plaintiff must be careful. Tort law
is not designed to provide a profit to the plaintiff, so a plaintiff may only seek
redress for one loss only, thus a plaintiff may not seek both diminution of
value in the crop and removal of the contamination. Either the contamination
is not removed and the loss is in the value of the crop in the marketplace or
the contamination can be removed and the cost of removal is allowable, but
there can be no claim for loss of value in the crop. Similarly as outlined be-
low, a plaintiff must take steps to mitigate his loss and so the defendant will
not be liable for the more expensive loss. For example if removal of the con-
tamination were to cost €20,000 and the loss of value in the crop is €15,000,
the defendant will only be liable for €15,000, even if the plaintiff chose to re-
move the contamination and incur the €20,000 expense.

In nuisance, the plaintiff must establish physical damage to the land that re-
duces the value of the land. In Halpin v Tara Mines®? Ltd the court held that
cracks in a building would suffice although on the facts of the case, the plain-
tiff could not establish that these cracks had been caused by the defendant’s
activities. Further, in Hanrahan v Merck Sharp & Dohme® the courts have
held that a plaintiff may recover for risks to the plaintiff’s health. Damages

61 Nicholls v Ely Beet Sugar Factory Ltd [1936] Ch 343.
62 [1976-7] ILRM 28.
63 [1988] ILRM 629.
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are also clearly awarded for the loss of enjoyment and use of the land, such
that as was stated in Halpin the plaintiff can establish ,,sensible personal dis-
comfort, including injurious affection of the nerves or senses of such a nature
as would materially diminish the comfort and enjoyment of or cause annoy-
ance to, a reasonable man accustomed to living in the same locality.””*

In negligence actions, the plaintiff must prove harm or damage. However,
such damages in negligence are confined to physical harms and any conse-
quential damages arising. In general, no compensation is payable for purely
economic loss. In most actions involving GMOs the primary harm will be
economic, for example the impurity of organic produce contaminated with
GMOs may not necessarily result in physical harm but rather in a diminution
of the value of the crop. As pure economic loss, it is not necessarily recover-
able under negligence. In Murphy v Brentwood,® a full House of Lords over-
turned earlier cases® which indicated that pure economic loss was recoverable
under the standard negligence principle outlined in Donoghue v Stevenson,®’
and confined such actions to the exception created in Hedley Byrne v Heller®®
for negligent misrepresentation. The decision has been heavily criticized
throughout the common law world. It is more likely however that Irish courts,
with a more liberal approach than their English brethren, would not confine
their judgments in a suitable GMO application to the narrow view of eco-
nomic loss. Instead they are more likely to hold that the intermingling of tradi-
tional or organic produce with GMOs would constitute physical harm for
which the consequential economic loss, such as diminution of crop value,
would be eligible for an award of damages.

Damages under Rylands v Fletcher are treated similarly to that in negligence
although by its very nature an escape under Rylands will normally present no
difficulty for the plaintiff to establish actual harm,® although it will be still
subject to the rules on pure economic loss and the limits of remoteness, for a
defendant cannot be liable ad infinitum even if he is strictly liable for the es-
cape.

There is no cap on the quantum of damages payable by the defendant and the
plaintiff is entitled to all damages lawfully assessed. On the other hand, com-
pulsory insurance arises only in limited circumstances such as operation of a
motor vehicle. Most activities undertaken by a defendant will not oblige the
holding of a public liability policy of insurance thus meaning that many de-
fendants are not well placed to satisfy any judgment against them.

64 [1976-7] ILRM 28, 30.

65 [1990] 2 All ER 908.

66 Anns v Merton [1978] AC 728.

67 [1932] AC 562.

68 [1964] AC 465.

69 After all liability in Rylands arises for the escape of an inherently dangerous thing.
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Further there is a duty on the plaintiff to mitigate losses arising from the ac-
tion of the defendant. This would probably require the plaintiff to show that
he took steps to say for example, remove the presence of GMOs from his pro-
duce before sale. It would certainly not justify the plaintiff from treating the
entire crop as being tainted and useless and of no value. The plaintiff would
still be obliged to yield as much as possible from his production, the defen-
dant only being liable for the difference between that which could have been
yielded in the absence of GMO contamination and the value of that which was
in fact yielded in the presence of GMO contamination.

(c¢) The Injunction

An injunction is the primary form of remedy for nuisance actions, although it
is rare in negligence actions and inappropriate for a Rylands action given that
injunctions relate to continuing events rather than isolated incidents that are
the primary remit of the Rylands action.

Injunctions can either be pre-emptive or reactive. Pre-emptive injunctions
seek to restrain the defendant from acts for which a high likelihood of harm is
threatened, although no such harm has as yet occurred. They are know as
Quia timet injunctions: quite literally, ‘in fear of” harm applications. Given
that the plaintiff seeks a remedy for a threatened or potential harm as distinct
from an actual harm, traditionally courts have been reluctant to award such in-
junctions but in the case of commencement of GMO production, such injunc-
tions could provide a highly useful remedy. However, given that GMO pro-
duction will presumably be licensed under statutory regulation, it follows
most courts would deny such an injunction, unless the very specific location
of the GMO production outweighs the general regulatory framework, for ex-
ample, where the regulatory framework permits the licensing of GMO pro-
duction but the defendant is located in an area exclusively operating organic
farming.

Reactive injunctions, known as perpetual, interlocutory or interim injunctions,
relate to events which have already occurred and will continue to occur unless
steps are taken to prevent this from happening. In order to secure an injunc-
tion, the plaintiff must establish that damages are an inappropriate remedy. In
this regard, the plaintiff has a high burden, since almost any loss or harm can
be compensated by a monetary payment. However, the court will award an in-
junction where such payment would involve a continued recourse to the
courts. An injunction would probably be the most suitable remedy where the
harm is an escape of a GMO since, although the losses could be compensated
each time, such escape is probably more of a recurrent nature than an isolated
event for which damages would suffice.
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[11. Sampling and Testing Costs

A plaintiff would only be able to recover sampling costs in the event of a
successful tort action against the defendant, where such costs would be a di-
rect consequence of the harm. However, an individual cannot claim compen-
sation for sampling where there is no contamination nor where the plaintiff
fails to win his case against a specific defendant or defendants, even where
contamination is found.

IV. Cross Border Issues

The general rule is that Irish courts will take jurisdiction of any tort action that
is committed within the state. Thus, if the plaintiff can establish that the af-
fected land or crop is located within the state, then Irish courts have jurisdic-
tion. Where the defendant resides elsewhere, summons may be served outside
of the jurisdiction on the defendant, based on the Rules of the Superior
Courts.”® Moreover, jurisdiction may be founded by the defendant’s tempo-
rary residence within the jurisdiction, although this does not apply if the de-
fendant is domiciled within one of the contracting states covered by the Juris-
diction of Courts and Enforcement of Judgments (EC) Act 19887! discussed
below.

The applicable law for the case is Irish law since the tort will have occurred
within the jurisdiction. However, difficulties arise with respect to the remedies
available where a defendant resides outside the jurisdiction. Damages can
only be effectively enforced if the defendant has assets within the Irish juris-
diction against which a judgment can be levied. Moreover, enforcement of an
injunction outside the jurisdiction is usually futile, since an injunction being a
personal remedy requires personal enforcement. In the absence of any bilat-
eral agreement between Ireland and the defendant’s jurisdiction, such injunc-
tions are meaningless.

In the case of judgments within the EU, then the Jurisdiction of Courts and
Enforcement of Judgments (European Communities) Act 1988 as amended
governs. This Act, based on the Convention on Jurisdiction and Enforcement
of Judgments in Civil and Commercial Matters, re-iterates the jurisdiction of
Irish courts in cases where the tort has occurred within the jurisdiction. More-
over, it also provides for enforcement of any judgment arising from such ju-
risdiction. The net effect therefore is that, where judgment is made by an Irish
court in a tort action, then the plaintiff may pursue the enforcement of that
Irish judgment in any signatory state of the Convention. This will include the
enforcement of all remedies, including both damages and injunctions. The
Convention and legislation however provides for limited reasons to refuse to

70 Order 11, Rule 1(f) SI No 15.1986.
71 First Schedule: Title II, Article 3
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enforce such judgments, usually based on public policy grounds or that it does
not fall within the scope of the convention, for example it covers administra-
tive or fiscal matters.
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13. ITALY

Alberto Monti/Federico Fusco
I. Special Liability or Compensation Regimes
1. Introduction

A special liability and compensation regime addressing liability for GMOs
and covering the economic damage resulting from GMO admixture in non-
GM products has been recently enacted in Italy, but only in the form of gen-
eral principles that still require detailed implementation and specification at
regional and local level. Pending implementation, the cultivation of GM crops
is prohibited in Italy, subject to criminal sanctions.

In November 2004 the Italian Government adopted urgent measures for the
coexistence of genetically modified crops with conventional and organic
farming, in compliance with Commission Recommendation 2003/556/EC.
Some of those measures, which are contained in Decree-law 22 November
2004 no. 279 (hereafter: D1 279/04), deal specifically with the liability for
GMO presence in traditional agricultural products.!

D1 279/04, which was subsequently amended and converted by the Parliament
into Law 28 January 2005 no. 5, defines the minimal normative frame of ref-
erence for coexistence, aimed at protecting the biodiversity of natural envi-
ronments and ensuring both producers’ and consumers’ choice for the differ-
ent agricultural production types.? The very general principles contained in DI
279/04 should then have been implemented, at a national level, by a decree of
the Minister of Agriculture and Forestry? and ultimately, at a local and techni-
cal level, by coexistence plans adopted in every single Region or autonomous
Province (in accordance with the principles stated in the decree of the Minis-
ter of Agriculture and Forestry).*

1 See art. 5 of Decree-law 22 November 2004 no. 279, as amended by Law 28 January
2005 no. 5.

2 See art. 1 of Decree-law 22 November 2004 no. 279, as amended by Law 28 January
2005 no. 5.

3 See art. 3 of Decree-law 22 November 2004 no. 279, as amended by Law 28 January
2005 no. 5.

4 See art. 4 of Decree-law 22 November 2004 no. 279, as amended by Law 28 January
2005 no. 5.
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In particular, art. 5 of D1 279/04, as amended by Law 28 January 2005 no. 5,
established a special fault-based liability regime for damages resulting from
GMO admixture in non-GM products as a consequence of the violation of co-
existence measures, with a reversal of the burden of proof. Pursuant to art.5,
par. 1-bis, of DI 279/04, a farmer who suffers damage resulting from other
farmers’ inobservance of the measures contained in the local coexistence
plan® or in the mandatory business management plan® is entitled to compensa-
tion. The burden of proving full compliance with all the applicable coexis-
tence measures lies on the defendant. The same liability regime applies to the
suppliers of technical means of production and to the other operators of the
primary production chain.

As a matter of fact, the Minister of Agriculture and Forestry has never enacted
any implementing decree; consequently, neither the Regions nor the autono-
mous Provinces have ever adopted any specific coexistence plan. In addition,
in March 2006 the Italian Constitutional Court declared unconstitutional sev-
eral provisions of DI 279/04, for they have been considered in conflict with
the Regions’ legislative competence.” As a consequence of this judicial deci-
sion, the actual implementation of the urgent measures on coexistence con-
tained in D1 279/04 seems now to be unlikely, or at least very uncertain.

With specific reference to the liability regime, it must be noted that only the
last two paragraphs of art. 5 of D1 279/04% have been declared illegitimate by
the Constitutional Court. However, the circumstance that almost any other
provision of DI 279/04 has been deemed unconstitutional,” coupled with the
high degree of abstraction of the Decree-law in its whole, considerably dimin-
ishes the significance of those rules on liability for GMOs. As mentioned, in
any case, the cultivation of GM crops is currently banned on the territory of
Italy until coexistence measures are adopted by the Italian Regions,'? and the
authors are not aware of any case of GM-admixture brought to the attention of
civil courts in Italy at the time of this writing.

See supra footnote 4 and accompanying text.

See art. 5, par. 3, of Decree-law 22 November 2004 no. 279.

Constitutional Court, judgment no. 116 of 17 March 2006.

Art. 5, par. 3, of DI 279/04 stated that anyone who wishes to grow GMOs must give no-

tice to the competent authority and must also devise a mandatory business management

plan, in accordance with the Regional coexistence plan; art. 5, par. 4, of DI 279/04 in

turn stated that Regions and Autonomous Provinces must keep track of all relevant in-

formation concerning GM crop cultivation.

9 In particular, art. 3 on implementation of the measures for coexistence, and art. 4 on
adoption of the Regional coexistence plans.

10 See art. 8 of Decree-law 22 November 2004 no. 279, as amended by Law 28 January

2005 no. 5. See also Circolare ministeriale of the Minister of Agriculture and Forestry of

31 March 2006.

0 3N W
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However general and unimplemented, the urgent measures on coexistence
adopted in November 2004 by the Italian Government do lay out a special li-
ability regime, applicable in the case of economic damage resulting from
GMO presence in non-GM crops.

At present, it is not clear whether this liability regime should be deemed as an
exclusive one or whether it could overlap with the general tortious liability re-
gime laid down in art. 2043 ff. of the Italian Civil Code (hereafter: CC).!!

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned? Are
there rules allocating the costs of testing or of other means to establish
causation?

No special rules are laid down in DI 279/04 with respect to the establishment
of the causal link between the alleged damage and the presence of the GM
crop concerned. As a consequence, the general rules on causation set forth in
art. 40 and 41 of the Italian Penal Code (hereafter PC) and deemed applicable
to civil torts should apply to liability for GMOs as well.

(b) How is the burden of proof distributed?

DI 279/04 is very unclear on this point. On the one hand, it could be argued
that the general rules on allocation of the burden of proving causation are ap-
plicable to liability for GMOs too; if this is the case, the damage is not pre-
sumed to be the consequence of the breach of coexistence measures, but the
injured farmer has to prove the causal link between the alleged damage and
the conduct of the defendant. On the other hand, it could be inferred from the
wording of art. 5, par. 1-bis that the law presumes the damage to be caused by
the defendant whenever such a defendant fails to observe the coexistence
measures. According to this interpretation the defendant could rebut the pre-
sumption by proving that there was no causation in fact, because, for instance,
the damage was the result of other causal elements outside his scope of action.

Different sources of adventitious presence of GMOs are not taken into ac-
count by DI 279/04 but probably, pursuant to art. 5, par. 1-ter, they should
have been contemplated in the implementing decree of the Minister of Agri-
culture and Forestry (which has not been enacted). As anticipated, D1 279/04
merely states that liability for GMOs applies to the suppliers of technical
means of production and to the other operators of the primary production
chain as well.

11 See M. Bussani/B. Pozzo/A. Venchiarutti, Tort Law, in: J. Lena/U. Mattei (eds.), Intro-
duction to Italian Law (2002) 217 ff.
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(c) How are problems of multiple causes handled by the regime?

D1 279/04 does not deal specifically with problems of multiple causes. The
general rules on concurrent causes (art. 41 CP) and joint and several liability
(art. 2055 CC) are therefore applicable.

3. Typeof regime

(a) If it is a fault-based liability regime, which are the parameters for
determining fault, and how is the burden of proof being distributed?

Art. 5 of DI 279/04 provides a fault-based liability regime with a reversal of
the burden of proof on the defendant.

As described in answer to question 1, fault arises as a consequence of the
mere breach of the provisions contained in the regional coexistence plans and
in the business management plans, which means that liability for GMOs will
occur upon breach of the measures on coexistence, provided that all the other
requirements of tort liability are met (existence of a damage, causation be-
tween the conduct of the agent and the damage, and the capacity of the tort-
feasor).

As the burden of proof is reversed by operation of law, the defendant must
give evidence that he/she has acted in full compliance with all the applicable
measures on coexistence, otherwise he/she will automatically be considered at
fault.

Pursuant to art. 5, par. 2, of DI 279/04 a farmer who proves that he/she used
only GMO-free seeds — certified by the public authority and by the producer —
is always exempted from liability.

(b) If it is a strict liability regime, is there still a set of defences available to
the actor (for instance ‘acts of God’, wrongful acts or omissions of third
parties, contributory negligence etc.)?

Not applicable.

(c) If it is no liability regime as such, but any other variety of compensation
mechanism (including, but not limited to, administrative law measures,
private and/or state funding), please describe its nature and functioning.

Besides the liability regime described above, D1 279/04 provides for other
sources of compensation, namely the recourse to the existing National Soli-
darity Fund and the prospective establishment of regional ad hoc funds (see
answer to question 5).
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(d) Do different criteria apply with regard to, on the one hand, crop
production and, on the other, seed production?

As far as the applicability of the liability regime for GMOs is concerned, the
Italian measures on coexistence do not distinguish, at present, between crop
production and seed production.

(e) Is the liability regime exclusive, or does it overlap or coincide with any
other specific or general liability regime in your country? In particular, can
claims based on general tort law still be brought either simultaneously or
subsequently?

At present, the Italian legal system does not provide for coordination between
the specific liability regime for GMOs and the general tortious liability re-
gime. As a result, it is not clear whether the liability delineated by DI 279/04
should be deemed as an exclusive one for cases of admixture or it may over-
lap with the general liability regime. In particular, it is not clear if a tortfeasor
causing admixture could be held liable in tort, according to the general liabil-
ity regime, even if he/she acted in compliance with all the relevant coexis-
tence measures. In other words, it still has to be determined whether art. 5 of
DI 279/04 contemplates a ,,regulatory permit defence” or not. In our modest
view, even if the provision is somewhat ambiguous, it seems that the injured
party can still provide evidence that the defendant acted in breach of the gen-
eral duty of care and, therefore, must be held liable in tort (notwithstanding
compliance with coexistence measures). Under Italian general tort law, in fact,
a tortfeasor can be held liable even if he/she acted in compliance with all ap-
plicable administrative law rules, if breach of the general standard of diligence
can be demonstrated by the injured party. It should also be noted that Italian
Courts may consider the cultivation of GM crops as a ,,dangerous activity”
pursuant to article 2050 CC, which would entail the application of a quasi-
strict liability regime.!?

4. Damage and remedies

(a) How is damage defined and measured under the system(s) you described
(thereby focusing specifically on the kind of losses covered by this study)? In
what way is pure economic loss handled differently to other types of losses, if
at all?

According to art. 5, par. 1-fer of D1 279/04 the different types of damages that
can be awarded to compensate the consequences of admixture should have
been defined by the implementing decree of the Minister of Agriculture and

12 Pursuant to Article 2050 CC, whoever causes damage in the performance of a dangerous

activity is liable to pay compensation if he or she does not prove that all adequate meas-
ures aimed at preventing the damage have been duly taken.
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Forestry (which has not been enacted). Failing a specific definition, general
rules of tort law should be applicable.

The Italian Civil Code does not provide for a general definition of ,,damage”,
however the term is generally understood as designating something injurious
to an interest or, more narrowly, something detrimental (to property or per-
son) as resulting from ,,injury to an interest”. Art. 2056 CC, which lays down
the tests to assess the magnitude of the damage inflicted, refers to art. 1223 ff.
CC, pursuant to which the measure of recoverable damages shall include both
the loss sustained and the lost profits (economic detriment).

(b) Is the loss of a farmer whose customers only fear that his products are no
longer GMO free (e.g. because of GMO cultivation in his vicinity) also
recognized as compensable, or is proof of actual admixture required?

DIl 279/04 does not provide specifically for feared admixture; however it
seems reasonable to conclude that only losses deriving from actual admixture
would be recognized as compensable, according to the general rules of tort
law.

(c) Where does the scheme draw the line between compensable and non-
compensable losses?

Once again, there are no specific provisions in this regard.
(d) Which are the criteria for determining the amount of compensation?

Please refer to the answer to question 4 (a) above. Types of damages and
criteria for determining the amount of compensation should have been defined
by the implementing decree of the Minister of Agriculture and Forestry,
which has not been enacted.

(e) Is there a financial limit to liability?

() Is there any requirement for operators to provide for some sort of advance
cover for potential losses (such as compulsory liability insurance), and/or are
Sfarmers required to take out first-party insurance which would cover such
losses?

No, there is not financial limit to liability. However, pursuant to art. 5, par. 1-
ter of DI 279/04, the implementing decree of the Minister of Agriculture and
Forestry should have provided for the recourse to specific insurance policies
and procedures, aimed at covering the losses suffered by both the farmer
whose crops have been contaminated and the injurer who has been held liable
for admixture.
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(g) Which procedures apply to obtain redress?

The injured farmer may take ordinary proceedings for civil liability against
the wrongdoer alleging that he has suffered a damage resulting from the de-
fendant’s breach of the coexistence measures, which per se implies fault on
the part of the wrongdoer according to art. 5 of D1 279/04. Please refer to the
answers to questions 2 (b) and 3 (a) for what concerns the burden of proof.

(h) Do these systems also include possibilities to obtain injunctive relief,
either before or after admixture has happened?

The liability regime laid down in DI 279/04 does not provide specifically for
injunctive relief. Nonetheless, it can be argued that rules on emissions are ap-
plicable to GMO admixture as well.

Pursuant to art. 844 CC landowners may prevent neighbours from discharging
smoke, heat, exhalations, noise and other escape of substances as long as they
go beyond ordinary tolerability, considering site conditions. The remedy is an
injunction prohibiting emissions from a property located in a neighbourhood
area. According to this rule, the infiltration of GMOs in traditional crops from
neighbouring fields may be considered an ,,escape of substances beyond ordi-
nary tolerability” and thus lead to the grant of an injunction.

5. Compensation funds
(a) Are there any compensation funds?

Pursuant to art. 4 of DI 279/04 the Regions and the autonomous Provinces
could have set up compensation funds specifically aimed at restoring the
original conditions of the fields contaminated with GMOs. The functioning of
those funds should have been regulated by the implementing decree of the
Minister of Agriculture and Forestry, which has not been enacted. Anyway,
art. 4 of DI 279/04 has been declared unconstitutional and the regional funds
have not been set up.

Moreover, pursuant to art. 5, par. 1-ter of D1 279/04, the implementing decree
of the Minister of Agriculture and Forestry should also have regulated the ac-
cess of injured farmers to the existing National Solidarity Fund, set up by
Legislative Decree 29 March 2004 no. 102 and aimed at preventing and re-
storing the losses suffered by agriculture as a result of natural catastrophes
and calamities.

Annex | Contract 30-CE-0063869/00-28



32

33

34

35

36

37

38

Annex I Country Reports 267

(b) How are these funds financed (e.g. in the form of a levy on sown or
harvested GM crops, or a levy on the sale of GM seeds, or a levy on fees to
organic certification bodies)? Which operator groups are the main
contributors to the fund (e.g. GM crop growers, traditional farmers, seed
importers or developers, biotech industry)?

The National Solidarity Fund is exclusively financed by the State budget.

(c) Is there any contribution granted by the national or regional authorities?
Please refer to the answer to question 5 above.

(d) Is the contribution to the fund mandatory or voluntary?

Not applicable.

(e) Is a balance established between the money paid into the fund and
expenses of the fund? If so, at which time intervals are levies adapted to the
actual expenses?

Not applicable.

(f) How are the funds operated? Which body is in charge of managing the
fund and of deciding about justified claims? Which procedures apply to

obtain compensation of loss?

The operation of the National Solidarity Fund and the procedures to obtain
compensation of loss with regard to GMOs admixture should have been regu-
lated by the implementing decree of the Minister of Agriculture and Forestry,
which has not been enacted. As far as losses deriving from natural calamities
are concerned, funds are allocated by the Minister of Agriculture and Forestry

upon request of the Regions and autonomous Provinces.

(g) Are there any provisions for recourse against those responsible for the
actual cause of the loss?

Not applicable.

6. Comparison to other specific liability or compensation regimes

The special liability regime introduced by art. 5 of DI 279/04, as amended by
Law 28 January 2005 no. 5, does not seem to fit into a broader system and it
is not directly comparable to the product liability regime nor the environ-

mental liability regime currently in force in Italy. The most similar regime is
that of article 2050 CC, pursuant to which whoever causes damage in the per-
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formance of a dangerous activity is liable to pay compensation if he/she does
not prove that all adequate measures aimed at preventing the damage have
been duly taken. Compared to article 2050 CC, the special liability regime for
damages resulting from GMO admixture in non-GM products seems to be
more favorable to the defendant, since proof of compliance with coexistence
measures should be easier to give than proof of having taken all adequate
measures aimed at preventing the occurrence of the loss, since coexistence
measures are specifically listed in the coexistence plan and in the business
management plan. It will all depend, of course, on how specific and detailed
such coexistence measures will be in practice.

I1. General Liability or other Compensation Schemes
1. Introduction

Please refer to answers of section I.

2. Causation

(a) Which criteria apply with respect to the establishment of the causal link
between the alleged damage and the presence of the GM crop concerned?

Not applicable.

(b) How is the burden of proof distributed?

Not applicable.

(c) How are problems of multiple causes handled by the general regime?
Not applicable.

3. Standard of liability

(a) In the case of fault-based liability, which are the parameters for
determining fault and how is the burden of proof being distributed?

Not applicable.
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